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STATEMENT OF FACTS 


Appellants are the publishers of three magazines, "Manual", 
"Trim" and "Grecian Guild Pictorial". On April 5, 1960 the General 


Counsel of the Fost Office Department ex parte determined these 
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three magazines to be obscene and non-mailable and withheld from 
transit through the mails 255 copies of the April, 1960 issue of "Manual", 
75 copies of the May, 1960 issue of "Trim" and 75 copies of the May, 
1960 issue of "Grecian Guild Pictorial". These magazines were held by 
the Postmaster in Alexandria, Virginia. Thereafter, appellants forced 
the Post Office Department to hold a formal hearing on the question of 
whether or not these magazines were mailable. The General Counsel for 
the Post Office Department on April 14, 1960 filed a complaint with the 
Judicial Office of the Post Office Department alleging that the three 
magazines were obscene and non-mailable and also that the magazines 
contained advertisements where, how and from whom obscene matter 
may be obtained and therefore were non-mailable. To expedite the ad- 
ministrative procedures, appellants stipulated to waive the required 
hearing before a Fost Office Department Hearing Examiner and con- 
sented to the Post Office Department Judicial Officer presiding at the 
hearing. The hearing was held at the Post Office Department April 21, 
1960 thru April 25, 1960. The Post Office Department Judicial Officer 
agreed with the General Counsel of the Post Office Department and held 
the several issues of the appellants' magazines to be obscene and non- 
mailable and further to be non-mailable as containing advertisements 

as to where, how and from whom obscene materials may be obtained. 

At the Post Office Department hearing both parties produced psychia- 
trists and psychologists who all agreed that appellants' magazines would 
not appeal to the prurient interest of the average member of the com- 


munity. No witness was qualified as an expert on body building, physical 


therapy or physical culture and all admitted ignorance of these matters. 
The Post Office Department psychiatrist testified that different photo- 
graphs in each of appellants’ magazines, along with a myriad of other 
every day stimulae could appeal to the prurient interest of different 
types of homosexuals. He also admitted that the photographs in appel- 
lants' magazines were less revealing than the totally nude photographs 
which appear in several issues of "Sunshine and Health" nudist magazine, 


3 


and such other magazines as "Playboy". The Post Office Department 
attempted to prove that appellants' president had made statements that 
the three magazines at issue were sold to homosexuals. Further the 
Post Office Department attempted to prove to its Post Office Department 
Judicial Officer that some of the photographers contributing to appel- 
lants' magazines advertised where, how and from whom obscene matter 
could be obtained. This was accomplished by introducing obscene photo- 
graphs seized from the different photographers, but not obscene photo- 
graphs which were sold thru the mails by the different photographers. 
The Postal Inspector testified that he had difficulty in purchasing any 
obscene photographs from any photographer listed in appellants' maga- 
zines when responding to an advertisement from appellants’ magazines. 
He further testified that appellants' president had offered to delete the 
works of any contributing photographer to appellants’ magazines upon 
being notified by the Postal Inspector that said photographer had been 
convicted of any criminal offense. No one offered any direct testimony 
concerning the method of distribution of appellants' magazines. The 
Post Office Department Judicial Officer was unconcerned with what 
materials would constitute the contemporary community standards in 
the magazine field and would not permit examination of the psychiatrists 
as to the effect of other magazines, generally accepted in the community, 
upon other particularly susceptible groups of readers. On April 28, 
1960 the Post Office Department Judicial Officer rendered his Depart- 


mental Decision holding appellants’ magazines to be non-mailable and 
on May 13, 1960 appellants filed their Complaint and Motion for Pre- 
liminary Injunction in the United States District Court for the District 
of Columbia which resulted in that Court's Order granting summary 
judgment to the appellee on August 17, 1960 from which this appeal 


was taken. 


4 
ARGUMENT POINT ONE 


So far as issues Numbers 1 and 2 are concerned, the statutory 
and constitutional questions coalesce. The Supreme Court in the Roth 
case, 354 U.S. 476, sustained pertinent Code Section 18 U.S. Code 1461 
prior to its Amendment on the ground that obscenity lies outside the 


protection of the constitutional guarantees of the First Amendment.. The 


Supreme Court, in that case, thoroughly defined "obscenity." The ambit 
of the statute, then, ‘cannot constitutionally be broader than the Court's 
definition of obscenity. Of course, the statute is to be interpreted as 
broadly as the Constitution allows. In the administrative hearing before 
the Post Office Judicial Officer, it was the magazines on trial. The 
affidavit of Herman’ L. Womack, in support of the motion for temporary 
injunction herein, must be considered in relation to the transcript of the 
proceedings held atthe Post Office. In the Roth case, the Supreme , 
Court defined obscenity in terms of what it is, and in terms of what it is 
not. The expression of ideas that have the "slightest redeeming social 
importance” was held by the Supreme Court to be constitutionally pro- 
tected. To be obscene, these magazines must be empty of any ideas of 
even the slightest redeeming social importance. This Court must con- 
clude that physique magazines, also popularly termed body building 
magazines, have significant social importance to a large segment of the 
population of the United States. The Supreme Court in Sunshine Book v. 
Summerfield, 355 U.S. 372, and in Mounce v. United States, 355 U.S. 180, 
and in One, Inc. v. Oleson, 355 US. 371, has cited the Roth decision as 
its basis for reversing the lower courts and protecting ideas contrary 
to the prevailing climate of public opinion. In the Roth decision, the 
prior law laid down in Regina v. Hicklin, L.R. 3, Q.B. 360, was dis- 
carded, and the test is no longer that which the Post Office argued 
through the Judicial Officer, i.e., that these magazines would appeal to 
the prurient interest of a particularly susceptible group. No one is able 
to assert with definiteness whether or not purchasers of these maga- 


zines are exclusively members of a particularly susceptible group, | 
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i.e., homosexuals, as set forth in the affidavit of Herman L. Womack. 
Appellants argue these magazines must be judged according to their 
effects upon normal, healthy adults having applied contemporary com - 
munity standards. The Post Office Department does not allow for a 
dissent in matters of taste. Appellants’ magazines are constitutionally 
protected even if they could be considered as hateful to the prevailing 
climate of public opinion; the Roth case held that they would still have 
the constitutional protection of the First Amendment. The Supreme 
Court's negation of the Hicklin rule surely does not mean that a Gallup 
Poll must be conducted nor may we consider the possible effect upon 
children or emotionally disturbed readers, illiterates, etc. If these 
magazines would not appeal to the prurient interest of an average, nor- 
mal, adult they are not obscene and are constitutionally protected. 
Photographs portrayed in these magazines are not better, and no worse 
than those portrayed in such leading magazines as Esquire, Gentry, 
Rogue, Duke, and Playboy magazines which the Post Office would not 
dare to argue are obscene. A salacious reader who might purchase one 
of appellants’ magazines from a book store is more likely to feel 
cheated than excited. But the effect of these magazines on such erratic 
or abnormal readers does not set the constitutional limit on freedom of 
speech and press. At the hearing before the Post Office Department 
Judicial Officer, counsel for the Post Office Department urged| that the 


intent of the publisher should control. Actually, the intent of the pub- 


lisher is irrelevant herein, because it is the magazines themselves 
which the Court must base its decision upon, surrounding circumstances 


being irrelevant. 


ARGUMENT POINT TWO 


Referring to the second point of this argument, appellant jasserts 
that the 1958 Amendment 18 US. Code, Section 1461 is so vague and 
indefinite that it does not meet the requirements of due process of the 
Fifth Amendment in that, as amended, the pertinent language: 
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"Whosoever * * * knowingly causes to be delivered by mail according 
to the direction thereon, or in the place at which it is directed to be 
delivered by the person to whom it is addressed * * *" is meaningless. 
Further, appellants argue that the administrative procedure followed 
by the Post Office, based upon a criminal statute, raises doubts of 
constitutionality. The fragile foundation on which the Post Office 
action rests must be kept in mind, both in dealing with the substantive 
obscenity question involved and in determining the proper scope of 
judicial review. It is the duty of the Courts to defend substantive con- 
stitutional rights especially when attacked from a source itself of 
doubtful constitutional validity. There is lacking here the kind of 
specific legislative direction to the administrative agency that in cer- 
tain circumstances justifies judicial deference to administrative deter- 
minations. It is the magazines before this Court that are on trial, not 
the publishers, although the Post Office has taken the contrary view, 
by attempting to unconstitutionally prohibit from the mails any maga- 
zine in which Herman L. Womack has any interest. 


ARGUMENT POINT THREE 


Referring to the third point of this argument upon consideration 
by this Court of the decision of the Supreme Court in Smith v. Cali- 


fornia, it is clear that no publisher is responsible for the unknown 


actions of its advertisers any more than any book dealer is responsible 
for the contents of books for sale from his shelf of which he knows not 
the content. In all cases arising under Title 18, Section 1461, US. 
Code, as set forth in his concurring opinion in the Roth case, by Chief 
Justice Warren page 495, the important element is that these things be 
done knowingly. There is no evidence that appellants knew any con- 
tributing photographer was advertising obscene matter but rather the 
evidence showed that appellants tried to avoid such contributing 
photographers. 
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ARGUMENT POINT FOUR 


The Post Office Department conducted an unconstitutional prior 
restraint on these magazines. It first held the magazines to be non- 
mailable without notice or hearing allowed the publishers and deprived 
the appellants of the use of the mails. After pressure exerted by the 
United States District Court, at the instance of the appellants, the Post 
Office Department held a time-consuming hearing, the product of which 
was an Order contrary to the established law of the United States, 
which Order based upon the grounds given could have been propounded 
without any hearing at all. This amounts to the most obnoxious and 
unconstitutional censorship. The principal effect of the administrative 
hearing at the Post Office Department is to delay action of the Courts; 
it is no more than me arguing with myself over what I had already 
decided to do. The Judicial Officer of the Post Office could not possibly 
qualify as an administrative expert. Appellants assert that the Post 
Office Department has conducted an ex parte administrative prior 
restraint treading upon an area of constitutional sensitivity apart from 
the substantive problems of determining whether or not the magazines 


are obscene. 


CONCLUSION 


Appellants assert to the Court that the magazines in question are 
not obscene and that the Post Office Department is in error when it 
asserts that these magazines are obscene as appealing to the prurient 
interests of the average viewer, a homosexual. These magazines are 
distributed through the mails to news-stands and bookstores where 
they are offered to the public for purchase. It is impossible for any- 
one to establish the sexual habits of the numerous purchasers; It can 
be as readily assumed that all purchasers of these magazines are 
persons having an interest in the body building features contained in 


these magazines. However, even if these magazines were intended for 
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homosexuals, which appellants do not admit, they would still be con- 
stitutionally protected as such. Surely a magazine such as "One, 
Magazine", which states on its cover that it is beamed at homosexuals, 
would appeal to the prurient interests of its average viewer, so by 
comparison, these magazines, if tested by the Supreme Court's defini- 
tion, cannot be held to be obscene. Every magazine of consequence, 


distributed nationally, uses the same method of distribution employed 
by the appellants. If our literature is to be judged by the standards 
used in the Post Office Department, we are relegated to reading 


material which would not appeal to the prurient interest of any particu- 
larly susceptible group, including children. Carried to its extreme, 
this would bar any reading material other than "Mother Goose Rhymes". 
There are so many different fetishes in existence that any photographic 
magazine would be subjected to condemnation. This, appellants argue, 
the Courts should not allow. 

Respectfully submitted, 

STANLEY M. DIETZ 


210 C Street, N. W. 
Washington, D. C. 


Attorney for Appellants 


JOINT APPENDIX 


Excerpts from Transcript of Proceedings, April 21, 1960 


Witnesses: 
Frank S. Caprio 
Direct. 
Cross 
Redirect 


Joseph B, McGovern 
Direct 


Dr. Michael Miller 
Direct 
Cross 

Dr. S. Gordden Link 
Direct > 
Cross 

Harry J. Simon 
Direct 
Cross 


Richard S, Farr 
Cross 


Saul S. Mindel 
Direct. . . . . . 
Cross ae ee emt ea 
Complaint for injunctive Relief, Filed May 13, 1960 
Motion for Preliminary Injunction, Filed May 13, 1960 


Points and Authorities in Support of Motion 


Affidavit of Herman L. Womack in Support of Motion for 
Temporary Injunction, Filed May 13, 1960 


Motion for Summary Judgment, Filed, May 19,.1960, 

Answer to Motion for Summary Judgment, Filed May 24, 1960 
Plaintiffs‘ Motion for Summary Judgment, Filed June 8, 1960 
Order, Filed August 17, 1960 . 


Notice of Appeal, Filed October 10, 1960 


[Filed May 19, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Govt.'s Exhibit C] 


In the Matter concerning 
MANUAL ENTERPRISES, INC. et al., : P.O.D. No. 1/246 


and : P.O.D. Docket No. 1 
FIZEEK ENTERPRISES ; 


POST OFFICE BUILDING 
12th & Pennsylvania Avenue 
Washington, D. C. 
Room 5241 

April 21, 1960 
10:00 A.M. 


BEFORE: RAYMOND J. KELLY, JUDICIAL OFFICER 
PRESENT: James F. Harding ; 
Saul Mindel Attorneys’ For P.O. Dept. 
and 
Richard S. Farr, 
Assistant General Counsel 


Stanley M. Dietz, 
Attorney for the Respondent. 


* * * * * 


MR. MINDEL: Your Honor, I think I should make part of the 
record at this time before you proceed a certified copy of the court order 
under which we are moving here today at least so far as the time element 
-is concerned, This is the order signed by Judge Tamm of the U.S. Dis- 
trict Court here in Washington on April 14, 1960. In the matter of Manual 
Enterprise Inc. vs. Summerfield the Postmaster General (presenting 
same) present that in effect suspends any further court contention upon a 
final order of the Post Office department in this matter by April 28th. 


[Judicial Officer receiving and studying same]. 
* * * * * 
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MR. MINDEL: What further preliminary matter complainent here 
and General Counsel has filed his original complaint and two separate 
amendments. The first amendment was to strike from the caption the 
name of Fizeek Enterprises because it was not involved actually in the 
mailability case. The second amendment was to make the additional charge 
that the mailer is giving information as to where, how and from whom ob- 
scene matters may be obtained. I say that was filed I believe last Monday 
or last Friday. I have not seen an answer to that allegation from the 
mailer. 

MR. DIETZ: Your Honor, this motion to amend complaint which 
is dated April 15, 1960 was received by me at my office April 19, 1960 
at 10 o'clock in the morning. It merely states an amendment that the mag- 


azine provides information as to where, how and from whom obscene pic- 


tures may be obtained. We of course deny this and it goes into general 
denial because it is under the same statutes, Section 1461, it goes into the 
general denial that these magazines are obscene. 

MR. MINDEL: It would come within that general area, Your 
Honor, because obviously those are two separate issues. The statutes 
prescribes various types of violations, one is the mailing of obscene mat- 
ter and another rather is the mailing of information as to where obscene 
matter may be obtained. They are two separate issues., 

However, as I understand counsel he is denying it specifically, 
its not covering a general, is that correct ? 

MR. DIETZ: That is correct. 

JUDICIAL OFFICER: The record will show that a motion to 
amend the complaint was allowed and that the mailer, petitioner denies 
generally the allegation, therein alleged. The allegation therein set 
forth. 

* * * * * 

MR. MINDEL: Your Honor, I don't know if the stipulation re- 

quires any explanation, I would just like to comment though if 
any explanation is needed, that Mr. Dietz and I are agreed that the Fizeek 
Magazine will be in the trial today for the sole purpose during this stage 
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of the trial of receiving the testimony of the experts concerning the mail- 
ability of Fizeek Magazine, that magazine of course is not involved in the 
withholding action which is the principal thrust of the action that jwe are 
involved in today, and as a stipulation, provides, at some further |date to be 
assigned, we will take up the other issues of fact in law involved jin the 
proposed denial of the publishers application for entry of Fizeek Magazine 
as second class mail. 
* * * * a, 

MR. MINDEL: If I may Your Honor at this time under stipulation 
with Mr. Dietz, I will put in evidence copies of the magazines which are 
involved in this joint proceedings here without any further identification. 
That is in line with the stipulation that Mr. Dietz has just formerly agreed 
upon with me, if I may I will identify these with the tentative numbers that 


I've given up for identification. 

JUDICIAL OFFICER: Very well. 

MR. MINDEL: Exhibit 1 for identification is a copy of the April 
edition of Manual, Exhibit 2 May, 1960 issue of Trim - Exhibit 3 May 1960 

of Grecian Guild Pictorial - Exhibit 4 copy of March 1960 issue 
of Trim - Exhibit 5 May 1960 Issue of Fizeek -- 

JUDICIAL OFFICER: May what? 

MR. MINDEL: I'm sorry, May 1950 Issue of Fizeek and the re- 
maining exhibits at this time are on Fizeek so I won't repeat the name of 
them, Exhibit 6 July 1959, Exhibit 7 October 1959, Exhibit 8 December 1959, 
Exhibit 9 February 1960, Exhibit 10, April 1960, Exhibit 11 June 1960 of 
Fizeek. I offer these all in evidence at this time as joint exhibits. 

MR. DIETZ: We have no objection to that. 

* * x * 
DIRECT EXAMINATION 

MR. MINDEL: State your full name for the record please. A. 

Frank S. Caprio. 
* * 
[BY MR. MINDEL]: 

Q. In your investigation of homosexuals and in your dealings with 
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homosexual patients hasn't there developed certain specific types of 
things which create sexual excitement in the homosexual? A.Yes. 

Q. Have they included pictorial representation as well as the 
printed text? A. Yes. 

Q. So that certain types of pictures am I correct in stating would 
have an especially stimulating effect upon the homosexual? A. That is 
correct. 

Q. Before the hearing you had of course an opportunity to ex- 
amine various issues of these magazines an issue here including Manual 
and Trim, Fizeek and Grecian Guild Pictorial. You recall that? A.Yes. 

Q. Did you find in these magazines that there were pictures or 


any other matter, I speak especially of pictures that have this 


specially stimulating sexual effect upon the male homosexual? A. Yes I 
did. 

Q. Do you find many such pictures in these magazines? A. Yes 
I did, plenty. 

Q. I will ask'you to deal first as a concrete example with the April 
1960 issue of Manual which is given in exhibit Number 1. 

(Witness examining this Issue) 
A. Yes. 
* * * * * 

MR. MINDEL: Would that be sexually exciting, sexual arousal 

type of appeal? A. Yes, I've been told this by my homosexual 
patients who have collected magazines of this kind and because of the 
suggestion of the pubic hair and because of the loin cloth rather than the 
shorts of the bathing trunks this has a special appeal in the homosexual 
masturbation fantasies. 

Q. Would you say that the use of the opposing ar gives a 
special additional emphasis to the genital region and that is a factor 
and an attraction which you say the picture has for the homosexual? A. 
Yes. 


* * * * * 


Q. Can you state as a general proposition, Doctor, what elements 
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of the pictures generally that you have seen in these magazines stand 
out and give that sexually exciting character to the pictures so far as 
the male homosexuals is concerned? A. Well, I would say that these two 

pictures that I identified as Page 2 and Page 3 in contrast say 
to pictures on Page 8 and presumably Page 9 it is not marked, there is 
a marked difference between the pictures on these two pages and|the 
pictures on these two pages. That these two pictures have men in the 
stand out bathing trunks, they have white lifting apparatus and these 
wouldn't necessarily be objectionable or necessarily exciting to 4 homo- 
sexual but by contrast these two pictures would be exciting to a male 
homosexual. These have no evidence of pubic hair, these pictures have 
evidence of pubic hair and this is exciting to male homosexuals. A pic- 
ture of this kind without any trunks, "what page is that sir’ witness this 
is page 12 of a male body in the nude would have special appeal to a 
homosexual, because of the nudity, and homosexuals are not interested 
in cows and chickens they are interested in the male body and naturally 
they get the sexual excitement by looking at pictures of nude males. 
This has also been reported by numerous homosexual patients who I've 
been treating. These pictures on page 18 and page 19 are also suggestive. 
They are pictures of nude males with some object in front of the|genitals 
so as to not expose their genitals and this excites male homosexuals. 

Q. You mean the fact of a partial but not complete exposure 
creates excitement. A. Thats true. This picture on page 20 again, the 

loin cloth, the so-called male G-string as has been referred to in 


literature, this excites a male homosexual, and this probably would. Often 


times in order to increase excitement for male homosexuals who buy 
magazines of this kind they will have a contrasting picture of a picture of 
a male in sailor's pants, tight fitting pants or bathing trunks and on the 
page opposite will have a nude form or a G-string and the two tends to 
make it more excitable to the male homosexual. These pictures on page 
22 and page 23 have a special specific excitement and appeal for male 
homosexuals. You have on the top page a man in this position with a 
so-called G-string and below you also have a very suggestive pose wear- 
ing shoes but it is ridiculous only in that it has a very special appeal for 
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male homosexuals. Many male homosexuals have reported to psychia- 
trists that the picture! of a nude male wearing shoes gives them added 
excitement and it comes under the category of fetishism. This definitely 
has an appeal. 

* * * * * 

This has - perhaps there is even a reason for it being in the 
center of the book, it accentuates the nude male body with buttocks. I see 
nothing about body building in this picture at all. 

MR. MINDEL: Dr. Caprio, may I interrupt you; why does the 
exposure of the male body have an appeal to male homosexuals ? 

A. Because many male homosexuals resort to Ectomorphy Pru- 
rient and the buttocks of the male body has a special appeal to them be- 
cause it stimulates fantasies of previous sexual activities wherein they 


engage in rectal intercourse. I think making a display of male bodies 


buttocks appeals to those homosexuals who resort to this type of sexual 
activity. 

Q. What other type of sexual activity will the male homosexual 
resort to other than the annual intercourse. A. Well male homosexuals 
may resort either to rectal intercourse or a mutual masturbation, mutual 
fondling of each others sex parts or they will resort to | 
Those three methods are the routine standard methods that most homo- 
sexuals, rectal, ectomorphy passage or H.O. fondling fondling of each 
others sex parts. 

Q. You say you have found various pictures of these various 
magazines that you say would have an exciting appeal to, male homosexu- 
als regardless of which of those classes of sexual outlet he prefers? A. 

Yes. 

I think that these pictures on page 30 and 31 are very sug- 
gestive poses. This particular one with the legs spread out with the G- 
string I think have a special appeal to men who are homosexually inclined. 

Q. Would you define suggestive poses as you have just used the 
term? A. Well this particular pose here with the legs spread out in 
fantasies homosexuals often resort to malgenital contacts with the passive 
partner in this particular position. 
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Q. Would you call that a sort of an invitation pose? A. 
vitation pose is well put. 
* * * * * 
WITNESS: This is a very ridiculous picture on page 35 and the 
only reason that I feel that it is such a bizarre attire of this kind 
is that it has special appeal to certain homosexuals the so-called V-gown 
comparable to the V-gown in women the appeal to the homosexuals the 
so called equivalent to the V-dress in the woman which gives emphasis 
on the genital organs to focus the attention would have special appeal to 
homosexuals who are so operated mentally that this would arouse sexual 
fantasies, and I think that the bizarre picture of this kind would,| could 
only be explained on the basis of appeal to homosexuals. A normal man 
would find this very ridiculous. 
Q. And do you testify that it has such an appeal to homosexuals ? 
A. Yes it does. I think this picture on page 36 has absolutely nothing to 
do with weight lifting, has nothing to do with body building and it) is the 
exposure of buttocks again, and I think this would also have the same appeal 
as I previously testified where the buttocks were exposed and this would 
have a special appeal for homosexuals. A normal well adjusted|man does 
not need a picture of this kind in order to build up his muscles. | I picked 
pictures on Page 39 for the same reasons as I previously testified, the G- 
string with the emphasis on the genitals, and the background of the shrub- 
bery which is not in a gymnasium has no weight-lifting apparatus. And 
for a nude man with a G-string on him for which I think this would find it 
more excitable to homosexuals again the fantasy of indulging in 
homosexual activities out in the forest or whether its shrubbery. This 
adds to their fantasies. 
* * * * * 
A. For the same reason that I previously stated. And I think 
on Page -- these aren't numbered this probably would be 45, the ads, 
the advertisement. I think this attracts homosexuals to the top advertise- 
ment and to the bottom advertisement and the one on the left, the lower 
corner is a picture of a nude male with his part of his buttock exposed 
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and the other one is a suggestive pose of the G-string I think also, the 
pictures in those advertisements might be considered exciting to homo- 
sexuals. 

Q. You say the total ad though in each of those has such an at- 
traction to homosexuals especially. Is that your testimony? A. Yes. 

Q. You base it on the picture alone Doctor? A. I base it on the 
picture alone and I base it on the context of the magazine in general. 

I have come across very little weight-lifting apparatus in this 
whole thing. There is nothing that builds muscles here, nothing that builds 
muscles here (turning pages) nothing that builds muscles here and these 
two pages do have some weight-lifting apparatus, this doesn't, this doesn't, 


(turning pages) this doesn't I am sure he is not trying to lift that chair for 
a development of his muscles, this doesn't, this doesn't, this doesn't, this 


doesn't, this doesn't, and this doesn't, this doesn't (turning pages) and so 
on and so I would conclude that the theme of this particular publication is 
to emphasize the nude male body with emphasis on the genitals wearing 
the G-string rather than any body building or weight-lifting motivation. 

So in answer to that question I would make that conclusion on the 
general context of the entire publication rather than on just the picture 
alone. 

Q. Dr. Caprio, have you had heterosexual patients also? A. Yes, 
numerous. 

Q. And have you discussed with them also the question of whats 
sexual excitement? A. Yes. 

Q. From your experience Doctor and your investigations and 
general scientific background could you come to any conclusion as to the 

likely audience for this kind of a magazine. A. Yes. I believe that 
@ magazine of this kind would have a special appeal to male homosexuals 
and would have a specially male homosexuals who have actually indulged 
in homosexual practices and who admittedly claimed they are homosexuals, 
but it also has a appeal to young men, 18 years old, 17 years old who we 
might classify as border-line sexual cases where they haven't had inter- 
course with women, they know about homosexuality, they have what we call 


light homosexual components within them and because of conflicts they 
have always tried to fight back homosexual tendencies in themselves and 
I think that that group, seeing pictures of this kind, that publications of 
this kind could very well push them into homosexuality only because men- 
tally they find themselves conscious of the male body and I think jin that 
respect often it lifts these young men who are not actually homosexuals 
but are like this and out of curiosity they look through magazines of this 
kind and before they know it they start masturbating, and instead/of think- 
ing of women when they masturbate they wonder whether their penis is as 
big as the penis in these male models and they develop all kinds of con- 
flicts and they come to us and say "Dr. Caprio, I don't feel that maybe I 
should marry" and I say why, and 18 year old boy "well I don't feel that I 
am developed, I don't feel that Iam strong. I came across a muscle build- 
ing magazine I see some of those men in there and I think they 
must have real large penises and do you think I'm a queer?" 'What makes 
you think you're a queer?" "Well sometimes I am attracted by these 
pictures of muscle men I wish I could be like that. I wish I could have 
their muscles." and they start masturbating with images of the kind of 
physique that they think they would like to have. I think in this respect it 
does tremendous harm and I question them I say "do you buy such maga- 
zines ?"' and my clinical experience has been that they do and I tell them 
in helping them that their normal sexual adjustment, you have got to stop 


buying these magazines, you've got to stop looking at these male figures 


or the so-called muscle men if you eventually want to make a good normal 
sexual adjustment. You can't masturbate thinking of a man's penis and a 
man's body and hope to make a normal sexual adjustment. 
MR. MINDEL: What would be the likely lasting effect upon this 
18 year old assuming he doesn't come to a psychiatrist for treatment. 
* * * * ok 
A. Yes, I think that it can very lasting damage so much So - 
I think that comparable to the damage that fantasies of this kind can push 
an individual into homosexuality, we feel that a man who exposes 
himself to a young girl, say 16 years old and unzips his trowsers and shows 
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this girl his erected penis, that such an injury psychologically to that 

girl might keep her from desiring to marry or might develop frigidity 
where she is unable to enjoy sexual relations in the event that she should 
marry. And we know that this is true because we have patients who tell 
us "Dr. Caprio do you suppose the reason I don't enjoy sex relations with 
my husband is because when I was 11 years old, 15 years old, some man 
exposed his penis to me and I became frightened and it left a very bad 
impression on me" or I may get a man who tells me that he isn't func- 
tioning well with his wife and I ask him why and he tells me because he 
had been seduced homosexually when he was 17 years old when he in-: 
dulged in homosexual activities voluntarily because of this kind of stimu- 
lation. So we know from clinical experience that these damages can be 
lasting up to such time as they seek treatment and then we have got to 
undo this damage. We've got to undo this damage by going back into their 
childhood and taking it year by year by year and offsetting this type of in- 


fluence. 
* * * * * 


Q. Doctor I will now hand you the May 1960 issue of Trim which 
is marked for identification, exhibit 2 -- strike that, it has been received 
and marked as exhibit 2; I draw your attention to the picture on page 18 


of this magazine which you will see is a picture of a man in the nude ex- 
cept that his trousers are only partly down one leg. Would that 
particular arrangement or disarrangement of clothing which you see have 
any special sexual arousal upon the male homosexual? A. Very much so. 
Q. Why is that Doctor? A. Well, I think that not only psychia- 
trists feel this way but men in general feel this way that often times a 
woman who is about to undress her buttocks are exposed and she is in 
the process of undressing, that this sometimes carries greater excitement 
than a completely nude individual and on that premise to a homosexual, 
the suggestion that he is taking his clothes off gives this added excitement 
for the same reason behind a woman in a strip-tease. | 
Q. Would that apply to the picture on the opposing page, sir? 
A. This would also apply for the same reason, Sir, on page 19. 
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* * * * * 

Q. I call your attention now to the two pictures of a model 
identified here as Tom DeCarlo on pages 34 and 35 and ask you to say 
whether there is any specially significant factor in those pictures so 
far as the area of your testimony is concerned and ipso facto on the male 

homosexual. A. Yes. There are many homosexuals who have 
peculiar fantasies that differ from fantasies of other homosexuals. And 
to cite a particular type of sexual deviation within the whole sphere of 
sexual deviations, some homosexuals have a peculiar susceptibility to 
pictures of violence where an individual is threatening another male with 
a sword or an individual is pointing a gun or an individual is whipping 
someone and he's in the nude with just high leather boots or an individual 


that is in chains. 
I have had homosexual patients who have told me that when they 

had made an arrangement to indulge in a homosexual experience|with a 

man that they pick up in a public park or in a lavatory they would ask this 


man to tie them to a chair or to whip them with their belts, they |had to in 
their fantasy be subjected to the fantasy of being chained and being tied 
and I think that pictures of this kind would have the special appeal to those 
homosexuals who have a further complication by getting added sexual ex~- 
citement by seeing a nude or semi-nude of a man in a G-string of this 
kind and they masturbate and this gives them added excitement, we know 
actually from clinical cases reports that pictures of this type give medi- 
cal excitement. 
Q. That would be what I correctively say a Masochistic who 
would have such a reaction to that picture? A. Yes and then you have the 
homosexual sadist which is the other side of the coin where he 
doesn't want to be tied down but he wants to inflict the act of ee and 
punishment. An in proof of this is that in many cheap magazines, I think 
all of this mayhem, cross advertisements of whipping scenes and this 
appeals to homosexuals who have the act of sadistic instinct to inflict 
punishment on other individuals. 
Q. Well among the homosexuals is there such a thing as an 
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active partner and the other is a submissive partner, a passive partner ? 
A. Yes. And then there are individuals who reciprocate who are mutually 
responsible. 

Q. You have discussed briefly the problem of fetishism, I call 
your attention to an advertisement on page 46 of this advertisement, an 
advertisement of one who calls himself, D. Pagaf which has - 

JUDICIAL OFFICER: That is exhibit 2? 

MR. MINDEL: Yes, Sir, same magazine exhibit 2 and I call your 
attention to that picture and ask you if that would be a valid example of 


illustrations of fetishism. A. Yes. 
Q. Say why? A. I have had many homosexuals and I have ob- 
served other psychiatrists working in this special field wherein they have 


similar experiences wherein a homosexual will relate that he 
gets added excitement wearing say a leather jacket or a simulated leather 
jacket or be partially dressed with some garment and then down from the 
waist be naked or with his shoes on and we classify this particular type 
of sexual deviation as fetishism and I think that this is quite clearly ob- 
vious that no individual, normal man who wants to develop his body is 
going to learn anything about body building by seeing a man with his rear 
end exposed and wear a jacket that is absolutely ridiculous. 

Q. Would such exposure as you find in that picture have a special 
an/or erotic appeal to a homosexual? A. Yes, it would stimulate tendencies 
of a rectal intercourse unless they are trying to see the jacket - maybe they 
are advertising the jacket. 

Q. Apparently not Doctor as it said send three dollars for a 
sample set of prints. 

The next exhibit we have here is Grecian Guild Pictorial for 
May 1960; Doctor I would like for you to look through here and just say 
whether you have whether you would apply the comments that you have 
made heretofore which were of a general nature to these pictures that you 
find in this magazine? 

* * * * * 


WITNESS: Yes, I would say as to this particular publication, 
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even focuses greater attention on abnormal sexual fantasies and have a 
special appeal to homosexuals. This particular pose exposure of|the but- 
tocks - why this man has a helmet and only has a G-string is something I 
can't appreciate in connection with the art of body building, and so we 
have to conclude that it is a matter of fetishism that he has this special 
excitement. 


Again I don't see the necessity or the function of the sword that the 


man in the G-string in connection with body building. 
Q. Well what significance would you attach to it insofarjas an ap- 
peal to a male homosexual is concerned? A. Well psychoanalysts who 
have done much research in homosexuality, they base the reason|for many 
of these fantasies which homosexuals develop, masochistic fantasies, 
sadistic fantasies in that the feeling of being penetrated as the sword 
symbolizes the person who uses the sword, not to hit a person over the 
head, you use the sword to stab someone to penetrate. It is a penetrating 
weapon and in rectal intercourse actually the penis serves in this capacity. 
It is a penetration of the anus. So in their fantasy they get sexual excite- 
ment feeling that they are overpowered they are penetrated from| behind 
and many of them have terrible nightmares feeling that somebody is try- 
ing to stab them with a knife from behind, and psychoanalysts 
have actually proventhat this is not wild speculation but it is based on ac- 
tual clinical evidence that these patients are afraid of being homosexually 
seduced by means of the rectum and they have such dreams of having the 
sword come from the behind. And I think that pictures of this kind are 
explained on that basis and I think that is the reason that you find such 
pictures of chains and swords, that these individuals have read up on books 
of sexual pathology and they know what appeals and this is the reason that 
you find it. This again is the picture of the chains which clearly dashes a 
man in agony, here is a very anxious expression on his face struggling 
against chains, which is what I pointed out earlier that a certain |type of 
homosexual will get added sexual excitement looking at this picture other- 
wise how would you explain why a picture of this kind would be in such a 
publication if there didn't have to be some connection with homosexual 
sex life. 
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Q. Well you do find Doctor from your own experience and study 
that that is the likely effect of such a picture upon the homosexual, the ef- 
fect you have just described? A. Yes. This is another picture again that 
would appeal to homosexuals. 

* * * * * 

A. This is page 14 of the nude male with a glass in bed, a nude 
male in bed holding a'glass. Again we have the same theme or idea of 
the helmet and the gladiator and the sword symbolizing power. 

Q. Have you noticed in examining these magazines a common 
recurrence of the sword as a factor in the pictures. A. Yes here and 
there you'll find this sword. Here is another one with the sword being 
paired with the gladiator. 

Many homosexuals are very weak. They suffer from a terrific 
sense of inferiority, sexual inferiority. In fact this is one of the causes 


of homosexuality. They are afraid that they cannot satisfy a woman. They 


cannot function properly and the fear of losing their erection with a woman 
makes them turn to their own sex and compensating for their inferiority 
they have to have fantasies with men of power, men with a whip, men with 
a sword, gladiators and they identify themselves with these nude pictures 
and this gives them sexual excitement. And the harm does is that they 
remain at this level. They remain as homosexuals, they don't have a 
chinaman's chance of becoming cured as long as they are constantly stim - 
ulated by this type of picture. 

Q. You notice the title of the magazine youhave in your hand 
Doctor, Grecian Guild Pictorial and I call your attention to the legend on 
the top of Page 2. Would you comment as to whether you find any special 
significance there to the male homosexual and would you first read it, I 

neglected to ask you it. I'm sorry. A. Yes, it is a picture of a 
so-called frieze on presumably one of the grecian buildings and the quote 
underneath is we are all Greeks. Our laws, our literature, our religion, 
our arts had their roots in Greece and Shelley, I presume Shelley the 
poet. 

Q. Yes and my question was whether you see any special sig- 


nificance in any part of that with regard to male homosexuals. A. Yes. 
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Many homosexuals refer to homosexuals as Greeks or 4 Turk. 
It is no reflection on the country of Greece or the people who are well 
adjusted living in Greece, but unfortunately historically there is some 
evidence that homosexuality had been practiced among Greeks and Soc- 
rates the Greek Philosopher was supposed to have seduced young boys 
for which he was given the death sentence by drinking the poison hemlock 
and this came on as a legend if it is not factual that the Greeks indulged in 
homosexuality, and this also applied to female homosexuality in that Sap- 
pho was a Greek poetess who also seduced many young girls to lesbian 
love and this also is Grecian in art so the connection of this quote the 
Greeks and the general nature of the picture says this correlation between 
the Greek love or homosexual love. 
Q. The term love as you have just used it and explained it would 
that be limited to one manifestation and one type of activity for the male 
homosexual rather than another? A. Well different homosexuals have 
different versions. Some claim that a Turk is an individual who takes the 
active role in rectal intercourse and some refer to Greek love as maso- 
chistic contacts, but I would say that predominant feeling among |most 
homosexuals is that Greek love refers to rectal intercourse. 
Q. I hand you now exhibit 4 and invite your attention to |a picture 
-- these pages aren't numbered Your Honor that is why I am hesitating. 
MR. DIETZ: We are on exhibit 4 now? 
MR, MINDEL. Right. 

This would be on page 11, and I ask if you find any special 
significant factors in that picture with regard to the male homosexual ? 
A. No as such, in all fairness to this whole discussion, I don't see any- 
thing particularly objectionable to these two pictures. 

Q. Would you turn to page 30 of this same exhibit and my ques- 


tion would be the same. A. Yes. This particular picture on i 30, I 
think that the position of this man even though he does have tru 
such that it creates an emphasis on the genitals as though his penis was 


s on is 


in a state of semi-erection and this is very excitable to homo- 
sexuals. Homosexuals, if in their fantasy they see any kind of a|picture 
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where they think that the penis is in semi-erect or erect state can add an 
excitement. I think that this is quite obvious to anyone that the genitals 
are emphasized here. 

Q. Have you found such emphasis in the other pictures that you 
have examined in this or in any of the other magazines which is an issue 
in this case. A. I wouldn't find anything objectionable by contrast in this 
other picture here below but I would on this picture and not on this. 

Q. Doctor this emphasis which you have just described regarding 


the picture on page 30 because of the state of erection or semi-erection which 


you say you find in that picture, have you found a similar emphasis because 
of such apparent state of erection or some erection in other pictures that 
you have examined in this magazine or the other magazines at issue here. 
A. Yes, Yes. I think for example these two pictures there are some. 

MR. DIETZ: What page is that please? 

WITNESS: Presumably this is 32 they are not marked, but by 
previous pages this should be 32 and 33 and I think again here the Bikini 
makes it quite obvious that the genitals are emphasized. 

Q. Do you find any of the latter pages of that magazine, Doctor? 
A. Yes I think this is quite obvious on page 39 in the lower right corner 
I think there is some emphasis on genitals accentuation of a semi-erect 
penis and again as I previously stated, having pictures on one page with 
tight sailors trunk pants or any other tight fitting pants and on the opposite 
page of this type I think this is added sexual excitement to a homosexual. 

* * * * * 

Q. [By Mr. Mindel:] Now, turning to Fizeek we have here seven 
issues so I am not going to ask you to go through all of them in the same 
particularity as those you have already covered: 

Let me ask you first you have of course examined these all and 
did you come to some conclusion as to the likely effect of these pictures 
and the magazines overall containing these pictures of course with regard 
to the male homosexual? A. Yes. 

Q. Then will you state what that is? A. What I previously stated. 
I think the impact of such pictures would tend to arouse’ the special homo- 
sexual group and as well the group that are so called borderline. 


17 


Q. These facts which you have discussed, would they be likely 
to occur generally among the male homosexual insofar as your studies 
practice have disclosed? A. Yes. 

Q. I bring your attention now to Exhibit 5 which is the May 1959 
Issue of Fizeek and particularly to the sketch purloin which is in the mid- 
dle of the magazine a two page spread there taking up the spaces for pages 
36 and 37, the sketch is called the Hero and ask if you see any special 
significance there with regard to the male homosexual? A. Yes! I have 

had many drawings submitted to me by numerous male homosexuals of 
this kind. Not exactly this picture but similar to this picture of drawings 
whereby they masturbated and got much sexual excitement from) pictures 
of this kind and I turned them over to the Kinsey Institute as a matter of 
record but they were brought to my office where homosexuals actually 
masturbated and circulated these pictures among themselves. 
Here is a drawing of a semi-erect penis in a jock-strop or loin cloth 
whatever you want to call it and the position of the male in the center 
being held by two men on each side is very suggestive. I don't think 
you have to be very imaginative to see why such a picture in this kind of 
a position would appeal to a homosexual. It is quite obvious, it speaks for 
itself. 
Q. Is there any special significance in the bi-racial nature of 


the picture? A. Yes. Many homosexuals have indulged in ieee 


experiences with persons not of the same race and they have given an 
explanation for it: feelings of empathy an identification with the minority 
or persecuted race, so-called persecuted race, and this gave them a feel- 
ing that they were more democratic than an average individual and some 
homosexuals deliberately seek out to these inter-racial contacts because 
the psychology and attempt to over compensate for their own inferiority 
by becoming intimate with someone that is not considered of their own 
race. 
Q. I draw your attention now Dr. Caprio to Exhibit 6 which is 
a July 1959 Issue of Fizeek with particular reference to the picture on 
the subject called 'Dugs" last name Deal on an unnumbered page -- it 
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doesn’t look as though any of the pages are numbered in this Issue it ap- 
pears its toward the back of the magazine. Is there any specially out- 

standing feature there with significance to the male homo? A. 
Yes. I think that this particular picture speaks for itself. There is a 
shadow effect beneath his white loin cloth to give the homosexual pur- 
chaser of such magazines the impression that this is his penis rather 
than the shadow at least it creates rather this illusion and I think this, 
would have a particular attraction to a homosexual. Then too the cloth 
is so arranged that it! is not connected with any back string, it is just 
hanging down in this manner and I think that this also stimulates the | 
fantasy of the homosexual. As far as this picture is concerned. 

Q. Do you See that as cloth covering there or is it possibly an 
etching out of something can you say? A. 1 would be inclined to feel that 
it was more of an etching out. This doesn't look like a loin cloth to me 
and of course the picture on the opposite page again agrees as previously 
stated, the exposure of the buttocks. 

Q. Would that etching out of the genital area Doctor give it more 
emphasis than it would have otherwise? A. Yes. 

Q. Would you say the same of this picture which I now show 
you an exhibit No. 8 December 1959 Issue of Frank Hilvjka? 

MR, DIETZ: Thats May 1959? 

MR. MINDEL: Yes. 

JUDICIAL OFFICER: What month? 

MR. MINDEL: May 1959. -- I'm sorry that's wrong it is 
December 1959 (Fizeek). A. Yes. A picture of this kind can only be ex- 
plained on the basis of giving the homosexual added sexual excitement by 


creating the impression that this cloth is so big that this man must have 


a terrifically large abnormal sized penis. It is grotesque. 

JUDICIAL OFFICER: What page? 

WITNESS: These are not numbered Your Honor so I don't know 
how to identify it except by name of the model Frank Hilvjka. -- wait 
there is a page 64 so apparently this must be page 63. 
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MR. MINDEL: continuing direct. 
Q. Would you say also that that would be true of these pictures 
in exhibits on February 1960 Issue? A. Yes I would. 
Q. And here the model's name is Ron Acker? 
* * * * * 
Q. I show you these pictures Dr. Caprio from exhibit 10 which is 
the April 1960 Issue of Fizeek and ask if you find the same to be true as 
to them with regard to the etching out areas of those pictures? A. Yes. 
I think these pictures are quite obvious. 
JUDICIAL OFFICER: What exhibit ? 
MR, MINDEL: 10 Your Honor. 
JUDICIAL OFFICER: Exhibit 10, Page what ? 


MR. MINDEL: Is there a page number there? 
DR. CAPRIO: This would be 64 and 65. 


A. [Dr. Caprio] Yes, I think that these pictures speak for them- 
selves. I think it definitely focuses the immediate attention on the etched 
out portions - if anything I should think that the emphasis of the magazine 
should be on the muscles instead of the genitals. Of course -- 

Q. But you do find that there is an emphasis on the genitals which 
would have a special I am not putting words in your mouth, I think Iam 
paraphrasing your testimony, would have an especially exciting effect 
upon a homosexual? A. Yes. 

Q. Now turning to the next Issue which is June 1960 exhibit, 
exhibit 11 Your Honor of Fizeek you testified with regard to a picture in 
one of the early issues of one of the magazines that the device that was 
being held in front of the body and the V-shape was comparable to the 


effect of the V-shape neck of the woman's garment? A. Yes. 
Q. Could that apply to these pictures which I now show you, a 
model whose name is Ray Molle on pages 24 and 25 of exhibit 11? A. 
Yes, again I think these pictures speak for themselves. These pictures 
would have appeal to a homosexual to the grotesque and the bizarre and 
the ridiculous and no connection to body building whatsoever, and I think 
that to these would have a sexual excitement appeal to homosexuals. 
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Q. Does the V-shape element have som ething especially signifi- 
cant with regard to its effect upon the homosexual? A. Well the inuendo 
here is the equivalent ofthe strip tease where they show they push their 
gown to show part of their breast and the idea of this man pushing this 
scarf aside I think is the attempt to convey the impression that there is 
more to be seen. I believe this was the motivation or the effect these 
pictures would have had by inference. 

x * * * * 

Q. One more question on the contents of the specific Issue which 
is June 1956 Fizeek exhibit 11 and that is whether referring here to the 
picture on page 62 of the model Bob Flynn do you see anything there which 
lends a special emphasis to any part of the body to give it a sexual arousing 
effect on the male homosexual? A. Yes, I think a little emphasis on the 
semi-erect penis in the left hand picture and of course the view of the but- 
tocks on the right hand picture. 

Q. And do I understand correctly your testimony, Doctor that you 
would say to each and all of these magazines in these issues of the maga- 
zines that are presently in evidence which you have reviewed before the 


hearing and just now in the morning session of the hearing, do you find 


that their dominant effect is one of sexually arousing appeal to the male 
homosexual and that to the male homosexual is the audience that this kind 
of a magazine will attract according to your experience and your training 

in this study and all the rest of your scientific background? A. 
Yes, I do. 

MR. MINDEL: That is all on direct Your Honor. 

JUDICIAL OFFICER: Now you have pointed out specific items 
in exhibit 1, 2, 3, 4, 5, 8, 10, and 11, you have not pointed out any particu- 
lar pages or photographs in exhibits 6, 7 and 9 so far as I see. 

MR. MINDEL: Yes Sir, well, the objective was to attempt to con- 
dense the time to be consumed by Dr. Caprio with the idea that he has so 
clearly spoken on these specifics that he has directed his attention to and 
also to the general statements he has made and together with the fact 
that he has said that he finds all of these issues to have the effect that he 
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has described, that it too would follow from that that all of the types of 
pictures that he was talking about, the types that are found in these maga- 
zines would be subject to the same comment by him. 

Now if you feel that that wouldn't place an undue burdenjon you in 
revealing this to determine which he so characterizes, of course we could 
go through all of it separately. 

JUDICIAL OFFICER: I don't want to go through all of them like 
you did the first exhibit, that wasn't necessary and you didn't do the same 
thing with the others but you did have him point out at least one or two 
pages that he [saw] in each of those exhibits - I think it might be well for 
the record if there are pictures in those other exhibits 6, 7 and 9, if 
there are pictures in them and he holds them to be the same in his opinion, 
I think it might be well to point them out for the record. 

MR. MINDEL: Yes, Sir, I would want the record to be clear too 
then. I have not attempted to have him speak on every picture even in 
the magazines which I presented to him, but to sort of establish a stand- 
out which would be apparent with regard to other similar pictures in the 
various issues, however you say I have omitted 6 and 7, 10 or 9 was it? 

JUDICIAL OFFICER: 6, 7 and 9. He covered those generally in 
one statement. They had to do with Fizeek and he said at the very begin- 
ning before he had gone into any that all of them tended to excite|/homosexu- 
als. I remember that much of it right at the beginning and then he went 
right into exhibit 5 and jumped to exhibit 8 - I guess it was you who pre- 
sented it to him - 

MR. MINDEL: Yes Sir. 

JUDICIAL OFFICER: Then 10 and 11. 

Dr. Caprio, I bring your attention back to exhibit 6 which is 

July 1959 Issue of Fizeek magazine and I ask you to comment generally as 
to the contents and more specifically to one or more of them of the pic- 
tures therein which carried the thought in your general statement. 


[Witness receiving magazine and studying it] 
A. Yes this one July 1959, Number 2 the G-string and the semi- 
erect penis. 
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JUDICIAL OFFICER: What page. 

WITNESS: Page 4 Your Honor. 

JUDICIAL OFFICER: Is that exhibit 6 you're on? 

A. Yes Sir. 

WITNESS: Exhibit 6 July 1959 would be considered excitable to 
the homosexual. I think this page 14 of the same exhibit No. 6 with the 
mesh G-string I think is very excitable to a homosexual and very sugges- 
tive. 

MR. MINDEL: You say excitable when they are sexually aroused? 

WITNESS: Sexually. 

(Witness continuing) 

And here again on -- difficult to find the page numbers on 
these exhibits so 15, 16, 17, - on page 18, I think, again you have this same 
objection, the G-string and the semi-erect penis. And this would probably 
be page 18 -- it is not numbered. Again, and this is even more evident of 
excitability to the homosexual, that you can practically can make out the 
outline of the penis. 

MR. MINDEL: How about the posture of the model. What would you 
say about that ? 


Q [sic] Again it is a suggestive pose. And here again it is dif- 


ficult to find the page numbers of these pictures because they are 
not numbered. 

JUDICIAL OFFICER: You don't have to find all the pages. 

A ]Dr. Caprio] This would be John Chomko, this might identify 
it in this same exhibit number 6. 

And all of these following pictures there is no use commenting 
on each picture;I think this is a very suggestive pose and the reasons are 
the same. 

(Witness holding up magazine) 

And here we have complete nudity on the left. 

And this sort of thing that I can't identify by page number, it is 
Wilson Claire and is apparently etched out and this focuses attention to the 
genitals. And I think the rest of the magazine, all the other pictures of this 
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kind, the balance of the pictures in this particular exhibit, all are sug- 
gestive and all lend itself to arousing the homosexual. 
MR. MINDEL: 

Q. I show you now, Dr. Caprio, exhibit 7 which is the October 
1959 Issue of Fizeek and ask you to make the same kind of examination 
and give us your comments thereon? 

(Handing magazine to witness): 

A. Yes, I think these are quite obvious; now this would be -- 
this is 7, 8, 9-- on pages 10 and 11 of this particular exhibit, I think these 
pictures speak for themselves -- that they are objectionable for|/reasons 


previously stated in previous testimony, the emphasis + as a mat- 
ter of fact in here they go one step further when they leave out any sug- 
gestion of the G-string, they just have the covering of the genital which 
adds added emphasis to the genital, and I think these pictures would arouse 
a homosexual. I think this picture would be obvious to any man if he were to 
see this picture that there is an emphasis on the semi-erect penis and 


naturally this would have an added excitement to the homosexual. It is 
quite obvious to anyone that the genitals are not only covered but the penis 
is apparently in a state of semi-erection. 
MR. MINDEL: What state is that. 
A. This is called Smitti photo by Minor. This would be page 19. 
I think it is quite a revealing picture of a semi-erect penis. 
MR. DIETZ: What book is that? 
WITNESS: This is Fizeek October 1959 number 3. I think pic- 
tures -- I don't recall what page, I can identify by this -- well this would 
be page 20, on page 20 of this exhibit again you have a man apparently in 
the nude where there is no evidence of any loin cloth or trunks and with 
his hand grabbing on to this, whatever this is supposed to be, suggestive 
of holding his penis. This picture would have inferential and a -| of sex- 
ual excitement for the homosexual. 
MR. DIETZ: What page of the book is that please? 
WITNESS: I think I said page 20. 
MR, DIETZ: Book number. 
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WITNESS: October 1959 number 2E. 

JUDICIAL OFFICER: That's exhibit 7. 

MR. DIETZ: Thank you very much, Your Honor. 

WITNESS: Again following pages, the next pages, the callow 
and the buttocks and I commented about this type of picture before. And 
a suggestive pose here on the next page and I would imagine or I believe 
that all of the following pictures are of a similar type for the sake of 
saving time. 

(Witness leafing through this exhibit) 
And these are all similar pictures with emphasis on the genitals and sug- 
gestive poses. And here again we have got the gimmick of the contrast 
of pants and the G-string. And of course you have got the last page, the 
exposed buttocks and here you have the suggestion of his wanting to take 
the G-string off or holding on to it or something. 

MR. MINDEL: What page is that? 

MR, DIETZ: The last page. 

WITNESS: Next to the last page. That is on ‘Metis Vonturo. I 
think that would cover this particular exhibit. 

MR. MINDEL: Thank you, Sir. Now I hand you ‘Sepraaey Issue 
1960 of Fizeek which is exhibit 9 and commenting on this magazine, Doc- 

tor, I ask you to include in your comment the advertisement on 


Page 67 of Gentry and a picture on page 70 also credited to Gentry. 


| (Witness receiving and examining this exhibit) 
A. Yes, I think a picture of this kind is obvious to any normal 
well adjusted man, that the heart, the genitals of this kind has nothing to 
do with muscle building or body building, I don't see the connection, of 
the heart on his thigh with his developing his physique. 

[By Mr. Mindel]: What significance might that have to the 
homosexual? A. I think definitely the inference - the heart is definitely 
a symbol of love. A valentine. It is an accepted fact that this type of 
drawing or symbol is a symbol of love and I think that if the general con- 
text of a picture of this kind with the cover picture of a nude male and 
you get the last page there with a heart near the genitals, it is quite ob- 
vious that the symbol which serves to arouse the particular homosexual 
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as if to say here is your love focus. And I think that that is the explana- 
tion. 
Q. Well does your answer take cognizant of the proximity of 
the heart to the penis? A. Yes. 
Q. And on page 67 do you see a similar picture? A. Ye. » on page 
a they 
show the lower part of the body without the upper portion of the model, 


67 you have an advertisement and then it is even more evident t 


67 they just show an advertisement of a man from the a down 


with a heart near his genitals. I can't absolutely appreciate the connection 
between this type of an advertisement and body building or muscle build- 
ing. 
Q. Would you say that the penis there - the same answer is in 
a semi-erect or at least the outline is quite evident? A. Yes. 
Q. So the focus of attention is on the genital area? A. On the 
genital area. "Twelve exciting pictures of the month of the new year, set 
of 12 for $3.00, a collector's item," I don't see anything in that advertise- 
ment as far as the literature is concerned about how you are going to be 
stronger or have a healthier body by language "exciting pictures'’. I think 
the advertisement itself condemns the very motivation of the advertise- 
ment by saying "exciting pictures". If you are trying to develop muscles 
in an individual why should you be excited? And exciting pictures and 
muscle building just are incongruous. 
Q. Well what would you say, or could you say, would be the effect 
of reading that advertisement might be on the male homosexual? A. It 
would excite the homosexual and he would send for these pictures and 
spend his three dollars to become sexually excited as the picture|prom- 
ises. It condemns itself. It says "exciting pictures of the month of the 
new year, set of 12 for three dollars, a collectors item, PP. O. 
Box 2382, New Orleans, Louisiana" and showing a half of a man from 
the waist down. Now, you don't have to be an Einstein to know that there 
is no connection to muscle building. 
Q. You note on the opposite page there Doctor on the opposite 
page 66 a Directory? Do you see the directory there? A. I see the 


Directory. 
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Q. You read the heading? A. I see the directory - Item P. O. 
Box, also Bob Anthony Paula, Production, studios. 

Q. Is there comment at the head of the column before the names 
are listed? A. No, just Fizeek Directory. 

Q. Would ydur testimony just given on the advertisement of 
Gentry cover would you give similar testimony with regard to other ad- 
vertisements you have seen in these magazines? A. Yes. This again is 
the inference of no clothing of any kind or no G-string of any kind with a 
piece of cloth on the genitals would excite a homosexual.. 

* * * * 

WITNESS: 36 and 37. 

A. (continuing) The inference is like this where the tight fitting 
pants he is holding on to the edge of the belt the inuendo is that he has a 
penis and that he is holding on to his penis instead of his belt. These are 
all gimmicks that homosexuals fall prey to and are susceptible to. The 
subtle inference in a picture of this kind is that he is holding his own 
penis. And here we have again exaggeration of the G-string in order to 
give the homosexual that he has such a large penis that it takes that kind 
of a size G-string to cover all of his genitals. These are all gimmicks. 

Q. What do you mean when you use the word gimmick, Doctor, in 
this relation? A. Well, again I classify it sex exploitation. It is the idea 
of trying to make the most of what you are trying to achieve in order to 
sell the magazine. And still try to keep within the law and the idea that the 
genitals are covered and yet with the genitals covered making the most 


of you are trying to put across to persons who are purchasing the magazine. 


Timmi would be under the category of the gimmick. It is a comeon. 

Q. You don't mean to testify do you Doctor on whether or not 

this party deals within or without the law or you don't -- or you don't in- 
70 tend to put'- check your testimony into that area? A. No. 

Q. Do you find anything of special significance in this picture on 
page 68 of Exhibit 11, June 1960 Issue of Fizeek? A. Yes, I think that 
again all homosexuals or most homosexuals to correct myself -- most 
homosexuals are excited by tight fitting pants. For many reasons that they 
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tell me that when you are aroused by a man wearing tight fitting pants you 
see the outline of his genital organs and of course his buttock and this is 
portrayed in these two pictures, and here - it is obvious to anyone who 
would look at this picture quite a definite accentuation of the genitals which 
would naturally attract attention to that part of the body and which would 
excite homosexuals. And I think that is the reason the picture is in it. 

Q. Doctor Caprio, a few minutes ago you were testifying of the 
advertising items we had in the magazines and you also made a general 
statement concerning the advertising we find in all of the magazines we 
have before us here. You will note I now hand you exhibit 1 again the April 
Issue of Manual on Page 44, Manual Directory and it says Manual Directory - 
listed below are the artists and photographers with whose work Manual is 
familiar and urges its readers to support. Send one dollar for catalog and 
tell them you saw their work in Manual, then it has a list of all of these 

names - trade names I think most of them are - and their addresses. 

(Witness examining) 
That sort of directory, I think appears in all - almost all of these magazines. 
Would you say, what would you say Doctor as to the likely appeal of the ad- 
vertising in these magazines, the Directory and the separate display ads with 
respect to this homosexual readership that we have discussed here? A. Again 
I quite strongly feel that it is mainly directed towards exciting homosexual 
groups in this country. 

Q. And would you say as you did on a specific item before that it 
would excite sexually aroused interest and want them to purchase the pic- 
tures that were advertised? A. Yes that's right. I base that on actual 
evidence that I have gotten from homosexual patients who I have gotten over 
many years who have told me, I have one patient he is married now - for 
treatment and prior to marriage by gosh he brought me a suitcase of this 
sort of material of men in G-strings, and some of them came from foreign 


countries, the poor fellow was addicted to masturbating looking at these 


pictures and he was all fowled up, had a severe anxiety neuroses and didn't 
quite know whether this made him a homosexual but he was addicted to this 
sort of mailing by sending through the mail money and getting) pictures of 

this kind. 
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Q. And you think this would be a typical reaction of the male 

homosexual in reading this magazine or these magazines? A. 
That's right. 

Q. Just now you referred to causing the reader that you had ref- 
erence to, to masturbate. Did you intend to limit the sexual outlet of the 
sexually aroused homo aroused by the pictures in these magazines to that 
kind of sexual activity. A. I have had patients who had sent for pictures 
so many pictures of nude males and upon receiving them it stimulated them 
into seeking opportunities for indulging in homosexuality where actually the 
pictures the nude pictures of the nude males triggered off this lightened 
homosexual component into expressing it and threw them into homosexuality 
out of the pictures alone. 

Q. And what would you say as to the effect upon the so-called 
practicing established homosexual rather than one whose homosexuality was 
latent up to that point? A. Well, unfortunately, it does damage in that it 
keeps him constantly homosexually minded by constantly fixated on his own 
sex. He doesn’t have a chance to even develop ideas of being cured going to 
a psychiatrist for treatment and he becomes addicted just (as) you would 
become addicted to morphine or drugs. These poor fellows can't help them- 
selves and they take their money and they send away for these pictures and 
they masturbate and they go out and drink beer in some tavern and pick up 
some fellow and have a homosexual experience and then,on money they send 

their three dollars or six dollars for more pictures then they mas- 
turbate and then they go to the beer tavern and pick up and her fellow or in 
the park - they send out six dollars for six more different pictures of dif- 
ferent men and this goes on and on. This has been told to us so what con- 


clusion can we come to as a psychiatrist between the relationship of cause 
and effect. And they actually bring pictures to our office and show them and 


say here I sent for these pictures from this company. 
MR. MINDEL: That is all on direct, Your Honor. 
* * * * 
[CROSS EXAMINATION] 
BY MR. DIETZ ON CROSS: 
Dr. Caprio, you have averted to certain things, characteristics 
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contained in the photographs of these magazines which you say appeal to 

homosexual, to sexually arouse a homosexual. 
I ask you Sir is this not a fact that just a plain photograph of a 

man with a hairy chest could appeal to some homosexuals and sexually arouse 

them? A. Not necessarily. 
Q. But it could, couldn't it, Sir? A. Anything, we could have a war. 
Q. And anything at all, anything in this room. Anything the Judge 

is doing could appeal to a sexual deviate to arouse him now is ne 

Sir? A. I don't think that this is a valid premise because when you say 


not true, 


could, you are putting me in a position where anything is possible. I could 
have a heart attack in the next half hour. If I would say no to this, this 
would be stupid of me I have to say yes that anything is possible} If you 
ask me if anything is possible in such a broad term, that a homosexual 
might be aroused by a statue of a man on a horse ina public park. 
Q. All right now, Sir, is my smoking a cigar not something that 
generally could arouse a homosexual? A. No. 
Q. Its not? A. No, because it gets into the ridiculous. And you 
have got to draw a line some place as to what is logical and what possibly 
could happen and what is a ridiculous assumption and an unusual exception. 
Q. All right now, do you limit then the things that arouse a homo- 
sexual as a picture of a man wearing shoes when he has little or no other 
clothes on? A photograph of a man in tight pants? A rear view photo- 
graph of a nude or possibly also the photograph of someone wearing a V- 
shaped piece of clothing? Are those the things that are the only things 
that are sexual impulses in homosexuals? A. I didn't say that. 
Q. Well I ask you, Sir, if you do say that answer. A. No, I don't 
Say that. 
Q. Well, then, will you please list for me, Sir, what things in your 


opinion arouse sexual desires in a homosexual? A. It would take all after- 


noon. 
Q. That is just the point it would take all afternoon. There are 
so many things that it would take all afternoon? A. Some are probable 


and some are improbable in degrees of excitement. 
* x* * * 
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MR. MINDEL: All right under non-sexual sources of erotic re- 
sponse among pre-adolescent and younger adolescent boys Mr. Kinsey has 
this list under chiefly physical "Sitting in class, friction, with clothing, 


taking a shower, punishment, accidents, electric shock, fast elevator rides, 


carnival rides, ferris wheel, fast sled riding, fast bicycle riding, fast car 
driving, skiing, airplane rides, a sudden change in environment, sitting in 
church, motion of car or bus, a skidding car, sitting in warm sand, urin- 
ating, boxing and wrestling, high dives, riding horse back and swimming.” 

78 Now that is 'the list of chiefly physical sources of erotic responses 
listed by Mr. Kinsey or Dr. Kinsey. 

Q. Do you agree with that, these things that I have listed? A.I 
don't disagree. And I think I can save you a lot of time. I met Dr. Kinsey, 
I was invited by him to visit him at Indiana University, Iam acquainted with 
his ideas and I think that what you have just recited absolutely has no bear- 
ing on the point that I have tried to make. That while Dr. Kinsey was cor- 
rect that anything was possible of exciting either a woman or a man Sexu- 
ally, -- we have patients who are excited by religious figures which is a 
very bizarre source’ of stimulation and you can add to this thing people 
who have even been sexually stimulated in church but this wouldn't prove 
that a flagrant exposure of nude males in the United States to men with 
emphasis on the genitals that because a person might be sexually stimu- 
lated by seeing two dogs having intercourse which can't be helped, how are 
you going to talk to the dogs, say look, don't have intercourse so that you 
don't make any suggestion to young boys. This is ridiculous so of course 
there are going to be two dogs that are going to have intercourse so some 
17 year old boy might get sexually aroused. There are a lot of things that 
can't be helped as a source of sexual stimulation, this is part of life. A 

person passing a burlesque show advertising semi-nude women 
if young boys passes by an advertisement of a night club act, goes home 
and masturbates what does this prove? Are you going to tell all the night 
clubs all over the United States to put a cloth in front of these advertise- 
ments? This can't be helped. You got to be reasonable. There are 
sources of sexual stimulation that cannot be eliminated and there are 
many of such sources of sexual stimulation. But there is such a thing as 
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sex exploitation where you deliberately by mail send pictures of nude men 
or semi-nude men with emphasis on the genital organs that does terrific 
damage on the development of young adolescents and this I don't think Dr. 
Kinsey would have any quarrel with. So what have you proven that a per- 
son can be sexually stimulated watching two dogs, a cow and a bull? 

* * * * * 

Q. In these magazines which you have looked at today,|the ex- 
hibits in evidence have you seen one or any photograph of male penis? 
A. No. 

Q. Do you consider a photograph of a male penis to be) sexually 
stimulating to the homosexual. A. Yes it would. 

* * * 

MR. DIETZ: May I continue. 

JUDICIAL OFFICER: Yes, Sir. 

Q [By Mr. Dietz]: Are you familiar with this book Helios? A. 
I am not with that particular Issue. 

Q. But you are familiar with that nudist magazine? A. Yes. 

Q. Do you receive that magazine? A. No. 

Q. Have you ever bought one? A. No. 

Q. I show you this Sunshine and Health magazine and ask you to 
glace through it and look at the photographs -- oh first may I strike that 
and ask you this question: Is the same criteria for a lesbian as there is 
for a homosexual that there are certain things that appeal to the sexual 
desires of a lesbian that are different than certain things that might ap- 

peal to the normal person? A. Yes. 

Q. All right. Now will you look at that magazine please. 

* * * * * 
MR. DIETZ: Have you looked through that magazine? 
A. Yes. 

Q. Have you seen anything in that magazine that would appeal 

to the prurient or to the sexual desires or arouse sexual thoughts either 


a homosexual or a lesbian? A. Yes, it would. 
* * * 
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WITNESS: i think a magazine of this kind definitely would appeal 
to the prurient interest of some people. I think it would be very inaccurate 
of me to say that it wouldn't appeal to the prurient interest and if I may 
comment, my experience with magazines of nudist colonies, they have 


actually proved my point of hiring professional models that were beautiful 


to pose in the nude. They never held a membership to a nudist colony and 
they were definitely hired for the purpose of appealing to the sexual interest 
of people who bought the magazine. 
* * * * * 

Q. All right. Now I show you this nudist calendar and ask you to 
look through that and see if there is anything in that that could appeal or 
would appeal to lust or sexual arousement of a lesbian or a homosexual? 
A. Yes, I would have to be truthful. 

* * * * * 

MR. DIETZ: I ask you Doctor, to look at this photograph of March 
14, 1960 Issue of Time Magazine - this advertisement. (Witness so doing) 

Q. Did you look at it? A. Yes. 

Q. In your opinion would that photograph appeal to arousing lust- 
ful thoughts in a homosexual? A. Not necessarily. 

Q. Could it? A. It could, Yes, taking in exceptions. 

Q. And there are so many deviations among homosexuals that 
actually no one could really come in and testify as to all the different things 
that could appeal to arousing sexual thoughts, lustful thoughts of the homo- 
sexual. Now is that correct? A. I think we could pin it down to the major 
things that usually appeal to homosexuals. 

Q. All right major and minor, no one man wo uld be able to testify 
to all the things would he? A. Well he would have to make a study of 2 bil- 
lion people. 

Q. Have you ever made any study of weight lifting? A. No, I 
haven't. 

88 Q. You have never done that yourself , weight lifting or any- 
thing like that body building? A. I haven't specifically - No. 

Q. You actually don't know that, Sir, what interests a body 


89A 
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builder or a weight lifter as far as his concern for development of his 
own body, do you, Sir? A. Only from patients of mine who have + 
Q. All your patients have been sick people are they not, Sir? Isn't 
that why you treat them? A. Who is sick? Its a matter of degree. 
Q. Do you consider yourself sick? A. I would consider| myself 
partially neurotic to be truthful because I have written in my books that 
all human beings have their frailties. If by normality you mean perfection, 
Iam not a normal person if you regard me as a perfect person, I am not 
perfect person and I have my faults and frailties and you have so we are 
all partially neurotic and it is a matter of degree of neuroses and degree 
of abnormality. And what is normal in one part of the world isn't normal 
in another part of the world so normality is a very relative term, 
Q. All right now, Dr. Caprio, you are familiar with Dr. George 
Henry, you testified to that before. A. Yes, Iam. 
Q. Just so that the record is straight, and to show that there are 
other theories besides what you have stated here regarding 


what causes homosexualism, and I ask you, Sir, whether Dr. George Henry 
does not propose a theory that homosexuality is strictly a glandular matter 
that reading books or looking at pictures would have nothing to do with a 
person becoming a homosexual and actually Dr. George Henry conducted 


extensive tests -- 
* * * * * 


MR. DIETZ: I am asking if he is familiar with the work| of George 
Henry two volume book sexual deviation. 
Q. Are you familiar with them? A. Yes, I'm not only familiar 
with them I had the opportunity of knowing him personally. 
Q. Besides so from your testimony before and to this statement 
that you have made, a scientifically erroneously statement I don't think 
that Dr. George Henry would stand for being misquoted. He does not sub- 
scribe to this theory. He does not. A. No, this is in my own field of 
work. It is no law it is psychiatry and I know what George Henry 
believes. 
Q. Did George Henry conduct extensive examinations, urine 
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analysis, conducting urine analysis of patients to see if male and female 
harmones in the urine and did he not conduct extensive blood tests. A. 
There are many besides Dr. George Henry, Dr. Carl Bowman for one in 
San Francisco have conducted to by trying to decipher whether or not 

there is any organic basis for homosexuality by glandular, the greatest 
authorities of the United States as of today including Dr. Bowman and in- 
cluding Dr. Henry who has made this very research experiment that you 
have referred to have come to the conclusion that homosexuality by and 
large is an acquired sexual elaboration and that in some instances they 
have found a certain glandular or defect today it is still in the experimental 
stage where they are still conducting experiments in California and in other 
parts of the United States in order to find the connection between the glandu- 
lar defect and the homosexuality but this isn't an established fact by any 
means. 

Q. All right so that, Sir, you would have to say that since they 
are still conducting experiments, it is still a matter of tremendous con- 
troversy in the medical profession is that not so, Sir?  A.I would say 
it is controversy but not tremendous controversy. i 

90 @. All right, well how about Dr. Sheldon fromHarvard, the Uni- 
versity, are you familiar with that gentlemen or his works? A. Yes. 

Q. Now I ask you, Sir, is it not a fact that Dr. Sheldon's theory 
is strictly Ectomorph and Endomorph as the causing of homosexuality ? 

A. That is his theory. 

Q. And that is entirely contrary to what you have stated in here 
today is that correct? A. That is just his theory. 

* * * * * 

Q. Sir, based upon what you have just said, would you say that 
everyone that purchases this type of magazine is a homosexual. (holding 
up Manual) A. No, when you ask me a question of this kind whether every- 


one who purchases 2 magazine of this kind is abnormal, I would say no 
to that. I would have to be truthful because - 
Q. Because you are under oath if nothing else. A. Because nor- 


mal people are curious and 2 normal person might pick up a magazine of 
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this kind and bring it home and browse through it, but he may not |keep 


buying it. Or he may be an artist, maybe he does want to draw a nude 
male and he sees this magazine and maybe he says this magazine has the 
very thing that I am looking for - but this is an exception, this isn't the 
rule. 
* * * * * 
Q. Yes and also look at this magazine 1 - the homosexual view- 
point (Witness looking) 
MR. DIETZ: I might state, Your Honor, this magazine 1 is the 
magazine the basis of the decision of the Supreme Court of the United 
States, one Ink vs Oleson, on the mailability. 
Q. [By Mr. Dietz:] Have you had opportunity to look at them ? 
A. Yes. 
Q. All right now what you have seen in those magazines, Sir, in 
your opinion the contents there would appeal to the homosexual? | A. Yes. 
I would say that this particular picture would appeal to the prurient inter- 
est of the homosexual. 
Q. How about the pictures on the next page, keeping in mind will 
you please, Doctor, that these magazines by their own context have admit- 
tedly are being beamed at homosexuals. Do you think the other pictures 
would appeal to the prurient interest of the homosexual? A. This might 


appeal to the prurient interest. This may not. 
* * * * * 


105 Q. Now this same exhibit Number 7 on next to the last page be- 


fore you had testified regarding this picture, Mike Sill, is that correct, 
Sir? A. Yes. 
Q. And your testimony before was that picture showed his but- 
tocks you considered that it would be appealing to the homosexual? A. In 
this magazine. 
Q. All right. Does not that picture also show one of the best de- 
veloped men in the United States, Mike Sill was once Mr. Utah. A. lam 
not testifying on men who have attractive physiques and who have made a 
profession of developing their muscles, and I am not commenting on these 
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people as individuals, Iam merely testifying that a picture of anyone's 
buttocks, it doesn't have to be Mike Sill, that any man, a nude man with the 
buttocks showing in this particular publication would have an interest to 
homosexuals. That was my purpose in testifying that way. 
Q. Then it is your position that these could not be considered 
as body building magazines and that is what you are basing your testi- 
mony upon? A. I didn't quite say that either. I said that the emphasis on 
the genitals'and the pictures of nude men and the whole evaluation 
of the predominant theme, that I couldn't appreciate it and the connection 


between body building for example or a picture of this kind -- that is what 


I said in my testimony. 

MR. MINDEL: What page did you refer to on a picture of this 
kind. 

MR. DIETZ: That's page 20. 

MR, MINDEL: I just was wondering if it showed. 

MR. DIETZ: All right, Dr. Caprio, take these pictures Matting 
with the cover on this exhibit number 7. Does the front cover depict to you 
a well developed or an underdeveloped man. This is another matter, TI 
think. If you were asking me to evaluate pictures in terms of muscular 
development I take this as an entirely different issue. 

Q. Well, all right, I will ask you, Sir, if you will look through 
this book and tell me if you can, Sir, any photograph of any man that you 
would, as a Doctor of medicine consider under-developed. 

JUDICIAL OFFICER: I don't think that that is an issue here at 
all. 

A. Iam not an expert on physical development. 

* * * * * 
109 Q. Have you seen any other physique magazine that is sold in 
the United States? A. I may have. 
110 Q. You may have. A. Yes. 

Q. Well, ask you, Sir, to just briefly glance disoagh this col- 

lection of Physique Male magazines (Witness looking through some mag- 


azines). 
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* * * * * 
Q. Doctor, you have very quickly looked through these examples 
of the Physique magazines I have shown you. Did you see in these maga- 
zines opposing straps comparable to the type we have. A. Yes, I/have. 
Q. Did you see in these magazines a rear view nude photographs 
the same as we have? A. Yes, I have. 
Q. And you have seen just about every type of picture that we 
have had that you have testified to today in our magazines or these maga- 
zines. Now is that correct? A. That's correct. 
Q. Now Doctor, you testified before regarding this exhibit number 
1, page 35 - this is the V-shaped picture, Your Honor, regarding) this 
picture that that would appeal to lustful thoughts in a homosexual, Now I 
show you from Revels number 5, $1.00 which was purchased today in the 
District of Columbia and ask you if that was the V-shape that you were re- 
ferring to, the V-shaped garment that you were referring to? 
A. Yes I think the analogy is correct. 
Q. All right and this is the same type of photograph in this mag- 
azine as you have referred to in our magazine. 
* * * * * 
Q. I show you now exhibit number 2 which is in evidence these 
two photographs which you referred to before on pages 18 and 19/and first 
of all may I ask you a question, Doctor, on the photograph on page 18. Is 
that man putting on his pants or taking off his pants? A. Well at best I 
can only give a scientific guess. 
Q. All right scientific guess. A. Scientific guess would! be that 
he is taking them off. 
Q. And I believe you testified that that picture of a man| undressing 
taking off his clothes, even though it is based upon a guess, would be ap- 
pealing to the sexual desires of a homosexual? A. Yes. 
Q. All right, I show you this photograph of Sprite, Vol. 1, a book 
| we purchased here this morning here in the District of Columbia, a photo- 
113 graph, a full page photograph. Now, does that depict a young 
woman undressing? A. It does. 
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Q. And would that picture appeal to the prurient interests and de- 
sires of a lesbian? A. Not particularly a lesbian, a man. 
* * * * * 
Q. Doctor did you see any photographs in any of our magazines 
of 2 man whipping a woman or another man? A. No. 
Q. I have a couple of other questions. Did you see any photographs 


in any of our magazines of a man or a woman fooling around sexually with an 
animal? A. No. 

Q. All right. Now Doctor do you know what would stimulate a les- 
bian? A. I believe I know a few things that stimulate lesbians. 

Q. All right, are there just as many things to stimulate a lesbian 


as it could stimulate 2 homosexual? A. I have never made an accurate 
statistical study between a homosexual group, male homosexual group and 
a lesbian to give you an accurate answer to whether or not there is just as 
many things that would stimulate a male homosexual as would stimulate 
a lesbian. 

* * * * * 

MR. DIETZ:' Your Honor this man has testified as to the effect 
upon particularly susceptible groups, homosexuals. I think that is a fair 
interpretation of his testimony and surely if your honor cannot correlate 
lesbians as being a particularly susceptible group the same as homosexuals 

JUDICIAL OFFICER: I don't think we have the question here before 
us at all on the question of lesbians or even of man and animals. That isa - 

MR. DIETZ: This is what the Doctor brought up, Your Honor. 

JUDICIAL OFFICER: I can separate the wheat from the chaff, I 


MR. DIETZ: I'm sure you can. 

JUDICIAL OFFICER: I think we are losing sight of the squirrel, 
let's keep hunting the squirrel in this case and not go all over, we can't 
solve every riddle of human depravity here today, I don't think. 

(Mr. Dietz resuming cross-examination) 

Q. Now, Doctor, your testimony was that photographs of nude 
men out in the woods so to speak would be sexually stimulating or arousing 
to a homosexual, is that correct? A. That is correct. 
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Q. I show you now the next page on Sprite, a photograph|and ask 
you if that is not also the same type of photograph here, a nude female out 
in the woods, misty flowers -- 

MR. MINDEL: The doctor was not testifying on direct concerning 
pictures of nude females. 

JUDICIAL OFFICER: I don't think that we can say that he was on 
direct. 

MR, DIETZ: Your Honor realize that I differ in my opinion. 

JUDICIAL OFFICER: You have a right to. 

MR, DIETZ: Based upon Your Honor's ruling and conformance 
thereof I think it is fair that I make a profert this time to show your honor 
that I would have interrogated the Doctor regarding nude female photographs 
in the Book - Blondes Brunettes and Redheads, Vol 1 and 2 which|was pur- 
chased today here in the District of Columbia, nude photographs in Playboy 
Magazine which was purchased today here in the District of Columbia at a 
cost of 50 cents to my client and in Modern Man the adult picture magazine 


May 1960 issue which was purchased here in the District of Columbia. The 

point being, Your Honor, if the Doctor was to testify as to the effect upon 
any particular susceptible groups that we may be allowed to show 

the correlated group on one hand you have homosexuals on the other hand 


you have lesbians. 
* * * * * 


MR. DIETZ: My point and on the record is that this stuff is avail- 
able here in the District of Columbia as part of the contemporary community 
standards of what is sold and purchased here in the District of Columbia and 
available to lesbians, normal women, available to men, to homosexuals, just 
the same way our magazines are on the newstands here in the District of 
Columbia and available for sale and purchased by any of those aforemen- 
tioned groups. 

* * * 
(Dietz resuming questioning) 

Q. On exhibit number 2, on page 34 and 35 you testified before 

because of the chains that these photographs would appeal to the sexual 
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118 desires of this particularly susceptible group of homosexuals and in 
exhibit number 3 you testified as to pages 8 and 9, a view of a man on page 8 
of 2 man in chains and page 9 with a sword. I ask you Doctor if you are 
familiar with the Greek Fable of Prometheus? A. No, I am not too astute 
on Greek mythology. 

Q. Well, Doctor, if I told you that the Greek Prometheus was the 
God who thought he deceived the King of the Gods and was chained, entirely 
chained by Zeus and then broke his chains, that's part of the Greek fable 
his breaking away from the bondage, the chain gave us our light and our 
day and is so depicted in these magazines. Do you still agree that any 
photograph of a person in chains of a male as depicted in these magazines 
would appeal to the prurient interest of this particularly susceptible group, 
the homosexual. A. Even more so. I think it isa clever gimmick to exploit 
Greek Mythology in an effort to appeal to homosexuals by making use of 
something, 2 hook to hang their hat on, digging up something in Greek Myth- 
ology that might appeal to the Masochistic and sadistic components of the 
homosexual. 

* * * 
RE-DIRECT EXAMINATION 
Q. [By Mr.'Mindel]: Dr. Caprio, a question was asked of you 


earlier in cross-examination as to whether or not any of the pictures -- 


in Mr. Womacks’ magazine the publisher of various magazines, whether 
you saw the penis in any of these pictures and you answered no. Would 
you answer the same if the question were did you see any of the penis 
clearly outlined in the posing strap or any other garment appearing on the 
model? A. In this batch here? 

Q. In the magazines that are in issue here, Trim and Manual and 
Fizeek? A. Yes. 

Q. Your answer is Yes you have seen the penis so outlined in the 


various pictures of these magazines? A. Yes. 
¥* * * 
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DIRECT EXAMINATION 
By Mr. Farr: 
. State your name? A. Joseph B. McGovern. 
. What is your address? A. 3734 McKinley St. N.W., Washington, 


Q. I understand you hold a PHD from Catholic University? A. Yes. 
Q. What subject? A. Clinical psychology. 
* * * * * 

MR. FARR: Now you have previously testified, Doctor, that you have 
had occasion to read and study these magazines, is that correct ?/ A. Yes 

Q. In your opinion for whom would these magazines be designed or 
to whom would they be directed? A. They are directed primarily towards a 
special group and this group may be characterized by the fact that the maj- 
ority perhaps more than 90 percent or 95 percent are male, and the majority 


are likely to have problems as regards their masculine adequacy| and per- 


form of overt sexuality or in terms of latent problems of sexual development 
fixations at earlier levels of sexual development which are enhanced 
by the individual in terms of feelings of inadequacy, inferiority and wish ful- 
fillment for status prestige and power. 
MR. FARR: Speak up just a little louder please. 
Q. In your opinion, do these magazines have a dominant) appeal for 
homosexual males? A. Yes. 
Q. These magazines have a particular appeal to the prurient in- 
terest in sexual matters for the homosexual? A. Yes they do. 
Q. Would you say that this prurient appeal dominates over other 
values of the magazine? A. Yes. The prurient is the only isolatable value 
of the attraction for sexual lust for reactions. 
Q. Would you say from your studies that the magazine had any 
literary value? A. They do not. 
Q. Do they have any scientific value? A. They do not. 
Q. Do they have any educational value to your knowledge? A. 
They do not. 
Q. Do you believe that this appeal to the pruriency goes| sub- 
stantially beyond customary limits of candor and expression? A. Yes. 
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128 Q. What effect if any do these magazines have upon the behavior 
of homosexual males in your opinion? A. It is likely to stimulate the in- 
dividual sexually and he of course will react in terms of overt behavior in 
accordance to his individual personality and his pathology. 

Q. What specific act do you believe these magazines could evoke 
in homosexual males? A. Every possible sexual disorder. \ 


Q. Such as, Doctor. A. Approaching another male either normal 
or abnormal for purposes of sexual relationships self-abuse in terms of 


masturbation, exhibitionism, various forms of the individual behavior, what 
Iam saying here is that this material stimulates the instincts because such 
persons have inadequate control of their instinctual drives they are likely 
to react according to their defenses their ordinary way of reacting. Now 
sexual deviancy is a wide range of behavior. 

Q. Could that take a behavior of anal genital behavior? A. Yes 
every possible conceivable form. 

Q. What effect if any would these magazines have upon the be- 
havior of adolescent males specifically? A. Well, there again the same 
model applies and they would react primarily with instinctual arousal, 
sexual arousal which would take the form of fantasies, immoral and sexual 
thoughts and also in the form of masturbory behavior or:an increased re- 

129 liance upon this type of addicted material to stimulate them better 
for their needs and would also lead them into contacts with other persons 
too so that this behavior could be good behavior or could be individual be- 
havior but in all aspects it would be characterized as sexual behavior. 

Q. Would it lead these adolescents into homosexual patterns ? 

A. Yes, definitely. 

Q. Now, I understand, Doctor, that you have had occasion to pre- 
pare these magazines with various uther.cities for obscenity or ponography 
or as defined by other psychologists is that correct? A. Yes. 

Q. Would you please explain how these magazines compare or 
rate on the index that you had prepared from rating the works of others 
that made studies of this field? 

MR. DIETZ: This is based on hearsay I assume, Your Honor, I 
therefore object to it. 
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MR. FARR: Mr. Judicial Officer, I am asking the witness at this 
time to rate these magazines on an index that he has prepared based upon 
his study of other authors and at this point to lay a foundation perhaps I 
had best ask him who the people or who the authors are of the original 
anthesis of ponography and techniques of obscenity that he would be adapt- 
ing and developing his own indgx. 

JUDICIAL OFFICER: I will take the answer, let's go ahead. 

A. Well, of course, this is a controversial area the difference 


between the art and other fornis of expression and what is considered to 


be obscene and there are basic rules which the observer or the investiga- 
tor can use in a term of what is hard core pornography or what is for 
example erotic realism in art and primarily the idea is that if it appeals 
basically or almost entirely or primarily to the prurient interest the erotic 
fantasies, sexual arousal of the individual and to no other major topics 
that is likely to be obscene. 
Of course this can be broken down into various areas the intent 
of the publisher and the material and the content of the material itself 
and the organizational structure of the material and the gimmicks or 


techniques which are used to get across this basic pattern, to stimuli and 
of course the effects it has upon the individual too. And in the literature 
in which I have conducted research and there are at least 12 criteria 
which are very specific and explicit which distinguishes pornographic or 
obscene material from other controversial material. First of all is the 
intent of the material as a whole: what is the dominant theme in|the mat- 
_ erial taken as a whole not just one particular part but the entire message 
of this appeal, does this appeal to prurient interests of the reader, the 
person who buys this magazine or this publication, in other words, is it 
gentle or is it morbid or does it appeal to the sexual arousal or 
to some extratory functions and is this content alone, is this primarily 
directed toward this activity rather than to an educational or literary 
entertainment or to scientific interest. 
Q. Now in regard to that criteria, Doctor, how do you read these 
particular publications? A. In terms of my entrances from all the data 
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considered as a whole I would conclude that the intent of the publishers 
is to arouse prurient interest in the individual. Now this is of course 
the saleable aspects of it. I imagine that to the primary motivation is” 
financial, but this is the vehicle or the method used for financial gain. 

Q. And the next criteria, Doctor? A. The organizational struc- 
ture of the data; now material is pornographic if the individual is con- 
stantly stimulated by a series of repetitious stimuli either literary or 
pictorial and there is a definite focus upon the sexual aspects rather than 
upon any other aspects of the publication. And in this collection of evi- 
dence, there is the stereo type repetitious display, every page has a pic- 
ture on it, the cover has a picture, the rear cover has a picture and even 
advertisements have pictures so there is a stereo type repetitious dis- 
play of nudity and of the physical person. And in addition too, you find 


that there is this repetitious series of stimuli, there is what they call the 


build-up technique, it starts off slowly and by the time it gets to 
the middle of the book, there is a climax or it reaches its highest peak 
and then it settles down toward the end so that each one of these books, 
in each one of these books you will see there is a double page spread right 
in the middle so that it is a climatic or orgasimic approach to the pre- 
sentation of the data.| This is a basic technique of pornography. The 
development from the cover appeal to the central theme or the issue in 
the book. And every one of these publications has the same kind of format 
and of course the audacious or the most tabooed picture is usually the one 
that is the climax of the presentation for the information, so this in itself 
is another index of pornography. Not one index alone establishes por- 
nography but when you take them all together you have reasonable basis 
for assuming the material is obscene. 

Now another technique is what they call authoritative condone- 
ment where they have a quotation from authority to say that this particu- 
lar material is all right for the reader. For example they have in one of 
these magazines the Grecian Guild Pictorial for March on pages 14, 15, 
and 16 they have a father-son combination where the father is initiating the 
son in a very permissive way to the ritual of the body culture. In another 
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magazine of the same type Grecian Guild Pictorial for March 1960 they 
have implied endorsement by a clergyman in England who prays for the 
attention of this group and who has made a statement about the 
body being the sanctuary of the soul. And in another addition here they 
have a clinical psychologist who will answer any subscriber's letters and 
give them personal guidance and of course this is unethical as far as the 
American Psychological Association is concerned but here you have a 
scientist, you have a father figure and you have a religious person who 
implicitly condones and permits the reader to satisfy himself in this mate- 
rial. In other words you have a built-in guilt relieving mechanism so that the 
observer can go along without developing too much anxiety. And of course 
this is obviously a technique which is used. 
Another aspect is the confusion the putting together the diffusion, 
the putting together of the aggressive hostile personality with the sexual 
aspects, for example all throughout here you have symbols of guns of 
swords, of man who is reaching out and symbolizing with his finger you 
have poles and you have all kinds of valid symbols of power and potency 
and you have destructive gestures with the swords and various weapons, 
and this is a combination a pathological combination of hostility and sexu- 
ality. And in one ad for example they had a scene where one maniis on 


top of the other he is beating him and another man is standing by and sort 


of weeping‘into his hands over this kind of an activity, and here you get 
the combination of sadism, masochism with the sexual domination and 
humiliation of the underdog together with the observer. There 
always has to be an observer in this process to make it pornographic, 
consequently you have the physical pain, you have the moral humiliation, 


the extolling of the perpetrator of the act and you have humiliation of the 
individual underdog. You have all the symbolisms and you have the ob- 
server standing by in a very passive way observing and weeping aver this 
activity. 
Q. What is the next criteria Doctor? A. The next criteria is the 
fact that the content will be substantially on a conventional customary 
limits of candor which I answered to before. 
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Another criteria is the fact that there is variety in these pic- 
tures. You get all kinds of males here ranging from the most feminine 
in appearance to the most masculine. You have males ranging in ages 
from 12, 14 up until 30, 35, you have people of all nationalities, you have 
what they call dual-photos combinations of partners together and you have 
negroes symbolisms and you have Indian symbolisms and all these sym- 
bolisms which in the ordinary culture reflects something about sexual 
adequacy or potency so you have a wide range of variety to appeal to any 
individual no matter who he is, a choice of his particular problems. The 
other criteria is that there is no truthful description of, reality as is 
experienced by the individual reader. This is all that comes with an 

idea. A person who reads this for example a 98 pound weakling 
he doesn't look like this but this is a person that he wants to be, ideal, 
ideal and the highlighting of the focusing of the camera giving exaggeration 
of various parts cover the attitude of limitless potency by awaking to the 
barrier, the symbols, etc. These are all fantasies, these are not real 
except for these particular individuals and for the observer or spectator 


or reader. This does not constitute a purposeful presentation of the truth 


put ostensible distortion of the truth in order to provide erotic stimulation. 

Now these are exhibitionistic. The other criteria is that whenever 
you have a warrior! you have an exhibitionistic the people who look at these 
are the people who need to see and need to find out so you have one half 
of the card in here'you have the exhibitionist, the person who buys this is 
the person who needs to visually experience sex So this does appeal to 
person who have certain displacements of the natural sexual instinct into 
other activities. 

The next criteria is that sexuality presented in some of these 
pictures is so vague and so indefinite that you don't know whether the 
person is a man or a woman. It is either done by highlighting or by specific 
selection of a model and therefore you have what is called an A sexual 
sexuality. You have a neuter gender which is neither masculine nor 
feminine and of course this appeals to the interest of the homosexual. 

136 The other aspect is, the other criteria is that there is particular 
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emphasis upon the sexual areas of the body. Now those areas which are 
concerned primarily with procreation or defecation or with excretion, so 
by various camera techniques and various methods of cutting and nodding, 
etc., you do get to focus not on the whole person as an individual or as a 
personality but the particular body part which the individual reading it 
derives stimulation from. 
And the next criteria is that all these persons, the models repre- 
sent the monotonous personality presentation or appearance they|are all 
infantile and their expression is rather dull and unexpressive so you have 
a neuter kind of emotional kind of expression which the individual can 
project whatever emotions he particularly feels into the picture or them- 
selves so if you look carefully at these pictures you will see no person- 
ality within the models all you will see is some sort of a blank or lack of 
maturity which the observer will project into it and this satisfys certain 
laws of perception and behavior in psychology. 
Another aspect of pornography is that the adjectives and the 
word pictures which go along with some of these photos are all without 
substance. They all describe the models in various tremendous terms 
but they have no particular substance to them just merely a Bete of 
adjectives which are mental stimuli to the individual. Throughout the whole 
book and the whole series of books in evidence there is no development of 
any theme or any plot or any consistent narrative, message or essay here, 
but just a matter of stereotype repetition of pictures so these are really 
picture books rather than books which contain some idea or some message. 
Another aspect is that you have no direct contact with the creator 
or the producer of this information. You are in an art gallery looking at 
an artist's work you have some idea of Rembrandt's personality, |what he 
was trying to convey to you, etc., but here you don't know who produced 
this all you see is the product and consequently there is no relationship 
between the observer and the reader of the material. This is another in- 
dex of pornography. 
And of course the last criteria are in terms of the effects on the 
individual. If this material does arouse in an obscene way or sexually 
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stimulate a person to carry out certain forms of behavior, then it is 
pornographic. So these are the criteria which are isolated in the liter- 
ature of my research and are presented and adapted here for analysis of 
this material. 

Q. One point of clarification Doctor, I noted that you stated that 
in these magazines there was an A sexual sexuality to some of these photo- 
graphs. Could you explain a little more fully what you mean by that? A. 
Well the model is either so immature in his facial expression and in his 

general appearance that you are not sure whether he is a boy or 
girl, a male or female and there is a highlighting profile shot of the 
dimples, breast development of the male so you are not sure what you are 
looking at, whether this is a male being photographed or a female and on 
the various techniques of trying to combine both male and female into the 
powerful unit of one. 

Q. Would it be fair to summarize these criteria somewhat along 


the following lines that the dominant theme of these publications taken as 


a whole is one of arousing a prurient interest in the audience to whom they 
are addressed or directed to the homosexual? A. Not only the dominant 
theme, but the only theme. 

* * * * * 

WHEREUPON DR. MICHAEL MILLER, being duly sworn in by 

the Judicial Officer, testified as follows: 
DIRECT EXAMINATION 
By Mr. Dietz: 
* * * * * 

Q. But at no time whatever have you exposed these people to 
pictures so that you could have concrete evidence on which to testify what 
their action might be in the viewing of such pictures, am I correct on that? 
A. Specifically not with that intent, No. I mean if they brought up the sub- 
ject we discussed it and analyzed it and observed their reactions but I did 
not specifically attempt to confront them with pictures. 

Q. Well Doctor, isn't it so that -- A. Excuse me, the reason I 
didn't do this was that in our psychotherapy we considered it relatively 
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unimportant and I will tell you why because in the development of homo- 
sexuality, the factor of pictures have proven to be irrelevant in other 
words that pictures is not what creates the homosexual. What creates 
the homosexual is an abnormal relationship of the child to the parent and 
unbalance there in this relationship and emotional imbalance which has 
nothing to do with pictures. This is a pipe dream that someone dreamed 
up there is nothing about the development of homosexuality. Homosexuality 
is a functional dynamic developmental process you see and it starts early 
in his life before the child is even aware of pictures. 
Q. You mean to say that it is an acquired condition, is that it? 
A. It is a functional acquired condition, Yes. 


* * * * * 


Q. Well, as I understand the testimony you are proposing is not 


so much as to whether this picture or that picture would excite a homo- 
sexual rather than no pictures would excite a homosexual? A. I wouldn't 
say this, I would not say that no pictures would excite a homosexual. I 


would say that pictures for the most part have little impact on most homo- 
sexuals and they would have impact mostly on those homosexuals who 
were frustrated and denied and could not obtain satisfaction and this would 
be kind of sublimating experience for them in the same way that pin-up 
girls were a sublimating experience for boys during the war, in the 
trenches. 
* * * * * 
Q. [By Mr. Dietz:] Now you have all the exhibits in front of you 
from 1 through 11, have you had opportunity prior to today to look through 
those magazines? A. Yes, I have had an opportunity to look through most 
of them. 
Q. Would you check them over to make sure that you have seen 
through all of them. 
(Witness taking material from his leather briefcase before 
him, magazines of a light nature before him) 
A. There are several here I haven't seen. 
Q. Well would you look through them please? 
Have you looked through all the books Doctor? A. Yes. 
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166 Q. Now I ask you Doctor in your opinion whether to the average 
person apply contemporary community standards to the material depicted 
in those books taken as a whole would appeal to the prurient interest of 
said average person? A. The average person I believe would not appeal 
to the prurient interests in fact I don't think the average person would be 
interested. 

Q. All right, Doctor, I ask you whether to the average adult per- 
son adding on normal adult whether to the average normal adult person 
apply contemporary community standards the dominant theme of the mate- 
rial you have just looked at and the books in evidence taken as a whole 
would appeal to the prurient interest of the average normal adult? A.iIn 
my opinion it would not. 

* * * * * 

Q. Now Doctor for children at the Juvenile Clinic and in your 
other experience working with children as a psychiatrist is it your opinion 
that a child who looks at this material would or could become a homosexu- 

167 al? A. Certainly not. 
* * * * 
CROSS EXAMINATION 
By Mr. Mindell: 
Q. Doctor you say the average person or the average normal 


person would be likely to buy these magazines that Mr. Dietz has said. 


A. I don't think the average normal person would be likely to buy the 
magazines except such persons as might be interested in physical devel- 
opment. 

Q. Well is the last a firm statement of yours that such persons 
would buy those persons interested in physical development? A. Well I 
believe that persons interested in body building and physical development 
such as might buy the Bernard McFadden Publication might show an inter- 
est in this kind of a magazine. 

Q. You have concluded that this is a physical culture magazine? 
A. It is primarily from what I gathered in intent a physical culture maga- 
zine. 

Q. Have you had experience at physical culture and body building ? 
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A. Well I haven't gone in for it myself. 

Q. Do you feel that you can recognize a physical culture maga- 
zine when you see it? A. I had seen physical culture magazines, |I had 
seen McFadden's publication. 

Q. You say these are the same as McFaddens? A. They|are not 


exactly the same but they resemble McFaddens publication in many ways, 


in appeal to the beautiful body muscular development advice on body build- 
ing. 
* * * * * 
Q. Since you find it in this magazine you have this reaction that 
it is in poor taste, is that correct? A. Well, I don't see too much point 
in it although there may be individuals who will like to see the physical 
development of the shoulders, the back and legs and so on. I mean this 
is a matter of individual opinion. 
* * * * * 
Q. Assuming as we do isn't it a fact that many people, some 
people do buy this magazine, assuming as we do again it is a fact that 
some people respond to these advertisements would it be fair to Say that 
it is likely that the persons who do buy the magazine respond to the maga- 
zine have a homosexual interest? A. No. 
* * * * * 
Q. Dr. Miller, you said the average normal person the ayerage 
normal adult person because he has no interest in this magazine will not 
buy the magazine. I believe that publisher said that he sold approximately 
25,000 copies of each issue and he has four different magazines 
so each month approximately it sells about 1,000 copies or indicates that 
- that indicates that he has an audience of some kind does it not? A. It 
indicates that there is some audience, very often a high percentage of 
this publication is sold to the curious. 
Q. Let us assume that a person buys this month in and month 
out would you say he has a special interest in it of some kind? A. Well, 
it is possible, but you see the point is that if an individual interprets an 
object suchas ‘the human body or any aspect of the human body or any 
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other object as erotic or sexual, this is an individual reaction you see and 
individuals will always react just as Justice Douglas opinion of the Roth 
case, individuals will also act in their own individual way not take away 
this right of freedom and thought is attacking the essence of the first 
amendment according to Douglas and I think it is - but we are not only 
attacking constantly I think that is something basic in our constitutional 
rights but I think we are attacking the whole concept of the human body itself 
is immoral. 

Q. I don't think it is proper for this witness to discuss the legal 
philosophy of the law. 

Would you consider it extraordinary Dr. Miller that homo- 

sexuals would have a special interest in these magazines? A.1 
wouldn't consider it extraordinary that some homosexuals would. But as 
I said by and large my experience has been that homosexuals are not par- 
ticularly interested. | 

Q. You have no idea then what particular person is the regular 
puyer of this kind of a magazine? A. Well, I am not familiar with the 


persons who have subscribed to the magazines if that’s what you mean. I 


can only form an opinion. 

Q. Do you have an opinion? A. WellI would say that the youngster, 
the curious, some who are interested in physical development believe this 
to be a physical culture magazine and are interested in building the body, 
body building has received tremendous emphasis in our society, big mus- 
cles are important, athletics and physique is upheld very much, at un- 
fortunately the cost of certain other values, and I would say generally 
youngsters with curiosities are interested in physical culture would be the 
primary buyers. 

* * * * * 

Q. I just want to ask you on one picture Dr. Miller this is on 
page 23 of the April Issue of Manual. 

MR. DIETZ: Exhibit one. 

MR. MINDEL: Exhibit one 

(Doctor retrieving same) 


A. Which page? 
MR. MINDEL: 23 
Q. You see that picture? A. Yes. 
Q. Would you put that in the same classification as the human 
backside picture which you defined as poor taste? A. No. I don't think so, 
I think this is a picture that - I don't see anything too unusual about it. 
' 180 Q. Excuse me did you finish your answer? A. Yes. 
Q. Do you class this as a physical culture picture within the term 
as you were using it? A. No, I would think of that more as a pose which a 
male model might make. I've seen them make similar poses in front of an 
art class. 
* * * 


DR. S. GORDDEN LINK, 
* * * 


DIRECT EXAMINATION 
* * * * 
[By Mr. Dietz:] 

188 Q. Have you ever done any censorship work with photographs ? 
A. Yes. I was a member of the Zero Class of Military Intelligence. The 
Zero Class was the first class to be graduated in censorship by the Army 
before the official Number One Class for historical record. 

There were, I think sixteen of us who were put on immediately. 
My first military assignment was as a Postal Censor attached to|the New 
York Post Office on Military duty and in that capacity worked extensively 
with pictures, subsequently I became Chief of the Pictorial Intelligence 
Section of G2 at the Pentagon and handled, I suppose, millions of pictures. 
* * * * * 
200 Q. Dr. Link, I show you exhibits one through eleven and ask you 
if you are familiar with these magazines ? 
(Witness receiving joint exhibits 1 through 11.) 
A. Iam just checking for a moment. I have to check the list of 
the ones that I looked at but I want to make sure. 
Yes. 
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Q. You are familiar with these magazines? A. I looked through 
them, yes. 
* * * * * 

201 Q. Doctor, {ask you sir, in your opinion whether to the average 
person the dominant theme of the material contained in that magazine, 
exhibit #1, would appeal to the prurient interest of said average person? 
A. When you say "average person", then obviously the answer is no. 

Q. All right, then, doctor, to the average normal adult person, 
would the material contained therein be the dominant theme thereof, appeal 
to the prurient interest? A. So long as you say "average person" 
or “average adult person", the answer has to be no. This would not appeal 
to the prurient. 
Q. Now, all right, would you look at exhibit #2, sir? 
(Witness so doing.) 

Q. (Continuing) I ask you sir, whether or not to the average 
person, the dominant theme of the material contained in exhibit #2 would 
appeal to the prurient interest? A. Not to the average person. I think 
with respect -- sir,|am I permitted to enlarge on my answer or do I just 
say yes or no? 

MR. DIETZ: By all means you can enlarge on your answer. 

THE WITNESS: So long as you say "average person" or "average 
adult" with respect to any of these pictures, the answer has to be no, that 
there would be no appeal to the prurient. I regard myself as an average 
person and my only interest in these pictures is to compare them with 
the pictures I used to collect when I was in my teens and interested in 
in body building. 


I have a feeling that even now, in my advanced age, I reflect the 
benefits of having collected Bernar McFadden and having taken the Earl 


Lederman course when I was in my teens and my first reaction was that 
these pictures are just about the same kind of pictures that I used to have 
at Earl Lederman, except that I think that Earl Lederman had a somewhat 
better specialized physique than some of the young men here. 

@Q. All right then, I ask you, sir, as to the remaining exhibits 
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three through eleven. I ask you whether to the average person the dom- 
inant theme of the material contained in each one of these magazines 
would appeal to the prurient interest? A. With respect to all of these if 
there is any appeal to the prurient interest then the person concerned is 
not an average person. 
Q. All right. Now, would you take exhibit #1, please sir, April 
1960 issue of Manual magazine, and open to the first page, sir. Now, on 
the first and second pages are photographs of a young male wearing what 


would be called a posing strap or which has been referred to by Dr. 


Caprio as a "G" string. In your opinion sir, would these pictures - and 
please look at them carefully - would these pictures appeal to 
the prurient interests of the average person? A. Well, I think we|have 
covered that. Speaking for average people, I should say that I know there 
is no reason why this should appeal to the prurient. 
Now, people might object to one aspect or another of these pic- 
tures, but certainly they could not be on the grounds on the effect on them 
personally or on their prurient interests. 
Q. Does the depiction of pubic hairs in any way in these two pho- 
tographs on pages one and two, affect your opinion? A. No. Speaking 
for average male people, if this were a picture of a female model, there 
might be a different kind of reaction. I don't know, but with respect to 
average adults there is no reason why a peripheral pubic hair revelation 
should incite anything. 
MR. MINDEL: What page is that, I'm sorry? 
MR. DIETZ: One and two. 
THE WITNESS: First opening page. 
MR, DIETZ: Excuse me, that is two and three, Your Honor. 
May I correct that? The numbered pages are two and three, it is the first 
page in the book. 
205 Q. All right, Doctor, would you turn to page 12, please? 
(Doctor turning to page 12.) 
A. Yes. 
Q. Now, in the lower left hand corner there is a picture of a 
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young male in a seated position? A. Yes? 

Q. In your opinion would that picture appeal to the prurient inter- 
ests of the average person? A. Not the average person, no. 

Q. Would you turn to page 18? A. Yes, I have it. 

Q. Now, the photographs depicted on pages 18 and 19, would 
they appeal to the prurient interest of the average person? A. No. It 
might appeal to the critical impulse because that is a very peculiar ex- 
pression the man has on his face, but I don't think you are interested in 
his face. 

Q. Now, on page 20, directing your attention particularly sir, to 
the posing strap or "G" string, that this young male is wearing, would that 
appeal to the prurient!interests of the average person? A. No. 

Q. Now, on page 22 and page 23, - first page 22, would that appeal to 

the prurient interests of the average person? A. No. I should think 
that my previous answers would have covered all of the dictures on the as- 
sumption that I had looked through these. 

Q. All right; doctor, the picture on page 23, wherein the man is 
wearing Texas boots? A. Yes? 

Q. Would that appeal to the prurient interests of the average per- 
son? A. You mean because of the boots ? 

Q. Because of the boots fettishism? A. Well, there you have 
brought up an interesting point. This whole business of fettishism is par- 
ticularly important and it does open up a whole new line of discussion, I 
should say. 

I brought some magazines here which may have not been exposed 
to people here, McCall's. 

Q. What issue? A. And Ladies' Home Journal. I've got the 
April 1960 issue of McCall's and I am sure this magazine has never been 


investigated. 
* * * * * 


MR. DIETZ: In the April, 1960 issue of McCall's -- 

THE WITNESS: May I correct that to March, 1960 of McCall's? 

Q. [By Mr. Dietz:] That issue which you are holding in your 
hand, are there any other examples of fetishism? A. Well, here now, is 


oT 


an example of a picture that could have a very bad effect on some segments 
of the population because there are people who are victims of what 

is known as "foot fetishism". Fetishists hate being connected with sex, of 

course from time immemorial, I suppose. Graft and Padosky have done 


some rather interesting notes on them. There are men who will take this 
kind of picture home and will be so excited by the fact that t hese are fe- 
male shoes in connection with feet that presumably they were on, that this 


will set in operation all sorts of curious sexual behavior patterns. 

Now, you can - can't undertake I think to try to prevent the vul- 
nerable people in the population from exposure to the kind of things to 
which they are especially vulnerable. I should not for a moment think of 
suggesting that McCall's be investigated because they have catered un- 
knowingly I am sure, to the foot fetishes. 

Q. All right now, going back to exhibit #1, the center fold of 
the book, I believe it is the next page. 

(Witness finding page in exhibit #1.) 

A. Yes? 

Q. And what is your opinion as to that photograph? A. Well, so 
long as you stick to your frame of reference, the average adult, I can't 
see how that would appeal to any prurient impulse. 

Q. Now, Doctor, in your opinion does that photograph depict good 
body building, poor body building, muscular structure? A. Well, itis a 
particularly good trapezius and a fairly good back, he has got a good trim 
pelvic girdle, evidently, come from weight lifting. Can't tell too much 
about his legs, they seem rather large but his shoulders and back and his 
upper arm muscles are particularly good especially in the right arm, the 
trapezius area. 

Except that Iam not qualified you know to appear as a witness on 
physical aspects except that Iam not weight lifting and physical exercise 
myself. 

* * * * * 

MR. DIETZ: Now, doctor, would you turn to page #35, sir. This 
is a photograph of a young man with a V-shaped" garment. 


58 


THE WITNESS: Yes. 
Q. Would that photograph appeal to the alate interest of the 
average person? A. No, sir; certainly not the average person. 
Q. Would you turn to page #39, sir? 
(Witness turning to page #39.) 
Q. (Continuing) And now the picture in the lower left corner, 
underneath the arrow, does that depict to you, sir, 4 photograph of a male 


orafemale? A. Well, I don't understand the question. This is obviously 


a young man. 

Q. That is the answer, Your Honor. A. Also speaking non- 
medically, you know. 

Q. Doctor, on exhibit #7, which is the October '59 issue of 
Physique (Fizeek) magazine, the last -- next to the last page, would you 
look at that, please, doctor? 

That is a photograph of Mike Sill, "Mr. Utah". Now, would that 
photograph appeal - the rear view of Mike Sill -- would that photograph 
appeal to the prurient interest of the average person? A. No, I think the 
dominant impact there would be of his tremendous back and shoulders. I 
remember seeing this before, I have never seen a back and shoulder de- 
velopment like that, and I speak only as a former amateur weight lifter 
and body builder. 

* * * * * 

Q. Now, doctor, would viewing books of this nature or photographs 
- when I say oes of this nature", Iam referring to exhibits #1 through 
#11, that are before you, would viewing books of this nature turn a young 
man into becoming 4 homosexual if he was not predisposed to becoming 
a homosexual? A. Well, the way you phrase that question there is no way 
I could possibly answer it except by saying no. Just exposure to pictures 
or literature or lectures will certainly not change the entire sexual ori- 
entation of the individual concerned. 

* * * * 
214 CROSS EXAMINATION 
BY MR. MINDEL: 


* * * * * 


Q. Now, Dr. Link, in view of your statements, is it likely, do 
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you think that the so-called average normal adult would buy these] maga- 
zines? A. Well, as I pointed out, I used to buy magazines of the physical 


culture variety because I was interested in body building. I have seen 


| 226 some pictures here that could have a particularly good effect on 
a man that was trying to do body building. Now, I am not qualified as an 
expert on art so I can't say that men who are artists would buy magazines 
like this for art purposes although I have been told that it is so. 
All I can say is that from my own experience I used to collect 


Bernar McFadden -- I don't know if anybody remembers him, and other 
physical culture magazines and they were very similar to these as I re- 
call them. 
Q. I'm not sure you quite answered my question. Perhaps you 
have as to whether in view of your previous testimony you would say that 
it is likely that the average normal adult person would buy this magazine? 
A. Well, the average adult person is not a body builder, but those |among 
the average adult population who are interested in physical development 
could very well buy them. I would assume that. 
Q. You say "very well", what does that mean? A. It just means 
what I say. I am not qualified as an expert to say what the general public 
will do. I'm not familiar with marketing or purchasing practices! You 
asked me a matter of opinion. My opinion is a form of body builder that 
somebody who is still interested in musculature is that there are|some 
people in the average population who would read these magazines 
and buy them merely because of the models involved. 
* * * * 
DIRECT EXAMINATION 
BY MR. MINDEL: 
. State your whole name. A. Harry J. Simon, S-i-m-orn. 
. And what position do you hold, Mr. Simon? A. Postal Inspec- 


Q. You are stationed in Washington, are you not? A. I am. 

Q. What generally is the scope of your duties as an Inspector. 
A. Investigation of the use of the mails by suspected dealers in obscene 
matters. 
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Q. During investigations, have you had occasion to talk with Dr. 
Womack, the operator and publishers of the various magazines involved 
here? A. I have. 

Q. Can you tell us what you first met with Dr. Womack? A. I believe 
it was about March, 1959. 

Q. And did he come to your office for any purpose? A. My first 


contact with him was by telephone and he later came to my office about 
that time. 
Q. At that meeting, Inspector, did you discuss with him any of the 


magazines in issue here? A. There was a discussion about the magazine 
entitled, Trim. 

Q. Can you tell us whether, during that discussion, there was any 
reference to the advertising in the magazine? A. There was. 

Q. Can you relate the extent of that discussion?. As to the ad- 
vertising? A. To the best of my recollection, Mr. Womack's attention was 
called to the fact that the number of advertisers or Some of the advertisers 
in Trim had been involved in criminal actions, for using the mails in con- 

nection with obscene matter. And he was informed by mailing out 
such publications, he is possibly violating Section 1461 of Title 18, in giving 
information where obscene matter may be obtained. 

Q. Did you have another meeting with Mr. Womack subsequent to 
the one that you just referred to? A. I did. 

Q. And at the second meeting, was there a discussion of any of 
the three magazines involved in this case? A. Yes. 

Q. Did that discussion involve reference to the type of persons 
who would read the magazine? A. Yes. 

Q. Can you state on the record to what extent fie reference in 
that discussion was with Mr. Womack? A. That discussion took place in 
your office during April of 1959, at which time Mr. Womack took a call 
with respect to the magazine entitled, Fizeek, and I sat in on that conversa- 
tion. At that time, Mr. Womack did make the remark that magazines of 
this type were purchased by homosexuals. 

Q. And in referring to this type, did he ee make reference 
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to his own magazine? A. Fizeek, he was talking about specifically. 
268 Q. Did you have still another meeting with Mr. Womack? A.I 
did. 
Q. Was there any other Inspector present at that meeting? A. 
Yes, sir. 
Q. Can you state who that was? A. That was Postal Inspector Boyd 
Fielder. 
Q. What was the prime purpose of that meeting, can you state? 
A. That meeting which took place on July 31, 1959, was for the purpose 
of fixing responsibility for the operation of a mail order business known 
as Continental Artists, and also responsibility for a separate promotion 
known as International Art Institute, which was being operated at /Franklin 
Station, Washington, D. C. Post Office. 
Q. And did you establish who the operator or operators of these 
businesses are? A. I did. 
Q. Will you state who? A. According to Mr. Womack, he was the 


sole owner and operator of Continental Artists, which was responsible for 
the entire operation; with respect to International Art Institute, he informed 
me that the owner was a Mr. C. W. R. Benson of Tucson, Arizona, who was 
the publisher, or owner, rather, of a publication known as Grecian Guild 
Pictorial. Mr. Womack was printing this publication for Benson. 
Mr. Womack further mentioned the Post Office box -- the box was men- 
tioned and Mr. Womack picked up the mail addressed to that firm and for- 


warded it intact to Benson in Tucson. 
Q. That is for Grecian Guild Pictorial? A. No, International Art 
Institute. 
Q. You say that Grecian Guild Pictorial at that time was owned by 
Benson, is that correct? A. Yes, sir. 
Q. And you discussed with Mr. Womack at that time, the owner- 
ship of Trim Magazine? Did he state from whom he had purchased that ? 
A. Yes, at that time, he indicated that he had purchased Trim sometime 
previously from Benson. 
Q. What was your purpose in attempting to establish ownership 
of Continental Artists? 


62 


MR. DIETZ: Your Honor, this question and anything relating to 
Continental Artists has absolutely nothing to do with the hearing before 
Your Honor. Now, it is not going to hurt us for him to testify in that re- 
gard, but it is going to make the record so much larger with just surplus 
matters. I object to the question, therefore. 

JUDICIAL OFFICER: I think I can see the purpose, however, 

pecause isn’t it a fact that this magazine, that he is talking about, 
one of these ads appears. 

MR. DIETZ: Continental Artists? No, Continental Artists are 
in no magazines. 

JUDICIAL OFFICER: Well, I thought that the -- oh, that's the 
one that Mr. Womack owns, and the magazines contain an ad as to where 
these may be obtained, is that it? 

MR. MINDEL: Let me clarify on it. 

MR. DIETZ: No magazine contains an ad where Continental Art- 
ists can be contacted. 

JUDICIAL OFFICER: Let me hear from Mr. Mindel. 

MR. MINDEL: Continental Artists is a separate business oper- 
ated by Mr. Womack. Mr. Womack is also President of the corporation 
which published the four magazines before you. Continental Artists is the 
name under which he mailed certain articles which were the subject of 
this recent conviction under 1461. We would hope to get in some evidence 
of the type of material he was selling under that name. Our position, of 
course, on this whole matter before you is that these magazines are sold 
to homosexuals and knowingly designed and sold to homosexuals by Wo- 
mack, and the type of material sold in Continental, we should want to show 
is along the same lines so as to establish further the awareness of this 

publisher as to the type of clientele he was catering to. 

MR. DIETZ: Based upon Mr. Mindel's statement, I would there- 


fore affirmatively obj ect to any information regarding Continental Artists. 
I don’t think that it is in any way relevant. He states himself that it was 


an entirely separate business subj ect to a separate court action in the 
United States District Court for the District of Columbia, and has nothing 
to do with the matters before Your Honor. 
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JUDICIAL OFFICER: I think I will take the answer. Overrule 

the objection. 
BY MR. MINDEL: 

Q. I believe the last question, Mr. Simon, what was your purpose 
in attempting to establish responsibility or ownership with Continental 
Artists. A. My purpose in talking to Mr. Womack about Continental Artists 
and International Art Institute was preparatory to presenting the| matter 
to the United States Attorney for consideration of criminal action. 

Q. Did you caution Mr. Womack with respect to his rights in 
the matter, to give you that information, in the light of that last statement 
of yours? A. He was fully advised of his constitutional rights before I 

proceeded with the questions. 

Q. Did Mr. Womack make any statement to you during this third 
interview with respect to the readership of the magazines, Trim, Grecian 
Guild Pictorial, Fizeek? A. He did. I don't know whether reference was 
made to specific magazines, but it was related to publications of that 


type, particularly those that were discussed with him at that time. 
* * * * * 


273 Q. And was it thereafter that he made the general comment that 
you made reference to? A. Yes. 


Q. And can you state what that comment was? A. He was sub- 
stantially -- it was substantially to the effect that, as adults we don't have 
to kid each other, we know who is getting these magazines and pictures of 
the type that he was then selling under the name of Continental Artists. 

Q. Did he say that he knew who would be buying it? A.|Yes. 

Q. And did he say who they would be? A. Homosexuals. 

* * * * * 
[BY MR. MINDEL:] 

Q. Can you state what the practice is of the type of dealer that I 
have just referred to in selling obscene pictures through the mail? A. Yes. 

Q. Will you describe it. A. Well, I frequently found it to be the 
case where it is necessary to make a number of purchases before you ob- 
tain what you might call extremely pornographic material or hard core 
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291 pornography. They sometimes send you borderline material in 
the earlier purchases, but if you continue to purchase from some of these 
dealers, you are successful in obtaining the hard core pictures. 

* * * * * 
CROSS EXAMINATION 
BY MR. DIETZ: 

Q. Now, Mr. Simon, when did you first have the conversation 

with Dr. Womack regarding the advertisers, as you put it, listed 
in the directory of any of those magazines? A. To the best of my recol- 
lection, it took place during March of 1959. 

Q. All right, now, Mr. Simon, is it not a fact that Dr. Womack 
told you at that time or at any other time, that you had discussed adver - 
tisers listed in the directory of his magazines, that he would drop any 
advertiser or any listing in his directory upon your informing him that 
the person named had been convicted. A. He did. 

Q. All right, now, pursuant to that, did you notify Dr. Womack 
that one person named James Hill had been finally convicted and was a 
person listed in his directory? A. I did. 

Q. And is it not a fact that thereafter, the name of James Hill 
was deleted from the directory of contributors to the magazines in ques- 
tion. A. I recall that that name remained in the magazine for some time 
after my first discussion with Mr. Womack in calling his attention to the 
fact that Hill had been convicted, although several of the other names of 
people I have mentioned have been deleted. 

Q. All right. Do you know when you told Dr. Womack about 


James Hill? I mean, about his being convicted, of course? A. 


1 don’t recall whether it was in the March conference with him or whether 
it was in July. 

Q. And did Dr. Womack ever tell you that the name of James 
Hill might have been already printed in some magazines so that it could 
not be immediately deleted, but would be deleted upon the next time the 
magazine was made up and the printing was set up? A. He might have, 
put I don’t recall. 
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Q. Has Dr. Womack ever refused to take, to delete, from his 
directory the name or names of anyone that you have informed him was 
finally convicted? A. Will you repeat that question please? 

Q. I say, has Dr. Womack ever refused to delete from his direc- 
tory the names of any photographer or contributor to his magazines after 
your having told Dr. Womack that the contributor or photographer had 
been finally convicted? A. No. 

Q. Now, you testified, Inspector Simon, regarding a third inter- 


view with Dr. Womack, where a reference was made by Dr. Womack to 
Fizeek magazines in general. I ask you, sir, at that time, did Dr. Womack 


not tell you, sir, that you were both adults, there was no sense fooling, 


fooling each other, that he knew that homosexuals could be buying this type 
of magazine, meaning physique magazines in general field? A. 

Yes. 
Q. Now, the exhibit that we have regarding magazines, photo- 
graphing physiques, which is Exhibit C, Your Honor, by Tony of| Vulcan 

Studio, to your personal knowledge, sir, was this magazine not distributed 
by Continental Artists and not by Tony of Vulcan Studios in New] York? 

* * * * * 

A. That was offered for sale by Continental Artists. 

Q. And not by Tony of Vulcan Studios in New York? A. To the 

best of my knowledge, it was not. 

Q. And have you ever found a list of Continental Artists in any 

of the magazines in question here? A. No. 

Q. All right. Now, in Exhibit 2, Mr. Simon, would you|please 

turn to the directory in the rear, which is on page 45 -- 44, excuse me. 

300 A. I have it. 

Q. All right, do you find a listing in the magazine for Vulcan? 

A. I do not. 

Q. Now, in Exhibit 4, -- by the way, that Exhibit 2, what month 

is that? A. May 1960. 

Q. And this Exhibit 4, which is March 1960 issue, do you find on 

the directory, a listing for Vulcan? A. I do. 


303 


304 
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Q. And is it not a fact, sir, that in about January of 1960, this 
party known as Tony, Tony Guither, do you know him by that name? A. I've 
heard of him. 

Q. Tony Guither closed down his photography studios in New York? 
A. L have heard that he went out of business. 

Q. So actually he was out of business when these magazines went 
on sale, the March and May issues of Trim, is that correct? 

* * * * * 

Q. From anyone listed in that directory? A.I have. 

Q. And from whom was that? A. Oh, I have purchased from sev- 
eral different dealers during the past year. I recall - recall specifically 
James Hill's. There was a man named Woods in California, that I had 
ordered from directly, from Trim or one of these other publications of 

Mr. Womack's, M. C. Woods is the name in Glendale, California. 
I don’t recall any others at this time. 

Q. Mr. Simon, is it not a fact, sir, that Dr. Womack, dropped 
the name of M. C. Woods from his directory, to your knowledge, sir? A. 

I don't believe it appears in this later issue, the May issue, but it does in 
the March issue. 

Q. Had you ever told Dr. Womack to delete the name of M. C. 
Woods? A. I did not because I was not aware of any criminal action against 
Mr. Woods. 

Q. But at any rate, it was deleted on Dr. Womack's own motion, 
was it not? A. It was deleted from the May catalogue. 


Q. All right. Now, do you know a gentleman named Rodney Crow- 


ther, who was a photographer? A. I do. 

Q. And is it not a fact that Dr. Womack, to your knowledge, de- 
leted Rodney Crowther's name as a contributing photographer from his 
directory? A. I know that he has. 

Q. How about a photographer who trades gudee the name of Quirk? 
A. I don’t believe I mentioned that name to Mr. Womack. 

Q. But do you know that photographer? A. I know about him. 

Q. And is it not a fact that Dr. Womack, on his own motion, de- 
leted that name, that photographer, from his directory? A. I see the ad 
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in the March 1960 issue, but I don't believe it appears in the May issue. 
Q. All right. And how about a photographer who trades under 
the name of Minor? A. That appears in the March directory, but I never 
discussed that name with Mr. Womack. 
Q. But at any rate, that was deleted, was it not, from his direc- 
tories? A. I haven't examined the two sufficiently, but I don't believe it is 
in the May issue. I don't see it in the directory. 
Q. Now, is it not a fact, at least with the party, Crowther, that Dr. 
Womack informed you that he had -- when I say "he", Dr. Womack had 
conducted exactly the same procedure that you followed, and sent out a 
test letter to obtain the type of material that Crowther was sending out, 
and therefore he was deleting Crowther's name from the mailing direc- 
tories, is that correct? A. I don't recall that that was the reason for de- 
leting the name, but he did mention that he had obtained pictures|from 
Crowther to purchase, and that he was using the mails for the purpose of 
distributing pictures of male nudes. 
Q. And is it not a fact that Dr. Womack then deleted Crowther's 
name fromthe directory, to your knowledge? A. It was deleted in subse- 
quent issues of publication, but I don't remember with what issue. 
Q. I show you Exhibit 1, MANual, pictures of Bugs Geel, which 
are on pages 26 and 27. A. Yes. 
Q. These are in evidence, Your Honor, These are the photographs 
that were referred to before. Those photographs have the heading DeZign 
on it, is that correct? A. Yes, sir. 
Q. And that, as you say, is Frank Collier ads. A. Yes. 
Q. Has Frank Collier ever been finally convicted? A. On a local 
charge, but not on a federal charge. It is still pending. He is under indict- 
ment, both in Norfolk and the District of Columbia. 
Q. Now, the federal charge would encompass sending things 
through the mail. The local charge would be, as I understand it, of having 


materials available for sale. Is that correct? A. Possession and sale. 
* * * * * 


Q. This gentlemen, Tony Guither in New York, to your knowledge, 
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sir, has he ever been convicted of sending anything through the mails or 
possession of obscene materials? A. Iam not aware of it. I have no infor- 
mation to that effect. 


* * * * * 


Q. Now, Inspector Simon, is it not a fact that since the first visit 


you have had with Dr. Womack, whether in your office or his office or any 


telephone conversation, Dr. Womack has always indicated to you that he 
knew that you were receiving copies of everything that he sent through the 
mails? A. He said that. 

* * * * * 

Q. And is it not a fact, sir, that on many of the occasions which 
you have had opportunity to speak to Dr. Womack, that he has told you at 
any time you tell him that what he is sending through the mails is obscene, 
he will discontinue that business ? A.He mentioned that to me on at least 
two occasions. 

Q. Have you ever informed Dr. Womack that in your opinion, as 
2 Postal Inspector, any of his materials were obscene? A.I told him I 
could not inform him along those lines. 

Q. So that you have never told him that in your opinion, as a Post 
Office Inspector, what he is sending through the mails is obscene material? 
A. That is right. I told him it was not my function to advise him what is or 
what is not obscene. 

MR. DIETZ: That's all I have, Your Honor. 


* * * * 


RICHARD S. FARR 
* * * 
CROSS EXAMINATION 
BY MR. DIETZ: 
* * * * 

361 Q. All right. Now, did Dr. Womack, during that conversation, 
state that he had no way of knowing how many homosexuals purchased 
these magazines? A. I don't recall anything along that line specifically. 

Q. Did he not state that these magazines were sold primarily 


at newsstands? A.yYes, he did. 
Q. -- and that he had no way of knowing or checking as to who 
purchased these magazines from the newsstands? A. Yes, that's |true. 
* * * * * 
SAUL S. MINDEL 
having first been sworn by the Official Officer, took the stand and testified 
as follows: 
EXAMINATION 
BY MR. FARR: 
Q. Please state your name? A. My name is Saul S. Mindel, and I 
am chief of the Mailability Section of the Post Office Department. 
Q. Mr. Mindel, you have subscribed and sworn to a statement which 
has been tended to this hearing this afternoon? A. Yes, I have. 
Q. Did you testify that this statement is in all respects true and 
represents your present recollection of the occurrences in the events set 
forth in this affidavit? A. It does. 
MR. DIETZ: Cross Examination. 
CROSS EXAMINATION 
BY MR. DIETZ: 


Q. Mr. Mindel, referring to the first page of your statement, 

the paragraph that the mailer stated he felt probably that about 
50 percent of the readers are homosexual males and 50 percent are inter- 
ested in physical culture, at that time, did Dr. Womack inform you that he 
had no way of knowing just who purchases these magazines, because they 


were sold through newsstands? A. I don't recall that specific statement, 
but I do recall clearly, ''Well, let's not kid ourselves, we know who is buy- 
ing this magazine, and that is homosexuals," when I made the suggestion 
that it was homosexuals that were buying it. That's what I recall. 
* * * * * 
MR. DIETZ: Your Honor, I ask for a ruling. 
A. No, I did not, because there was no occasion for it. 
Q. Did you advise him that anything he said might be used against 
him in any future hearing, regarding his magazines? A. Mr. Womack 
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sought me out to make certain statements and that was one of them. 

Q. Sir, you didn't answer my question. Did you advise him? A. 
I told you I did not. 

Q. Is it not a'fact, Mr. Mindel, that at any time you have dis- 
cussed these magazines and their possible audience, the purchasers of 
these magazines, you have always insisted to Dr. Womack that these 
magazines were purchased by homosexuals chiefly? A. You say at any 
time I have spoken with Mr. Womack -- on two occasions only. The two 
referred to are in this affidavit. In this first one, I made the suggestion to 
him that this was probably the audience, and frankly, he picked up the 
suggestion with such alacrity that I was astonished that he made such a 
clear admission of the type of audience that this was going to. 

Q. How about at the second meeting? A. You were present at the 
second meeting, and you recall, as Mr. Farr has just testified, how we led up 
to that point and at first Dr. Womack resisted the idea and denied that he had 

said that at the first meeting, but finally he did agree that he did 
say it at the first meeting and that was a fact. 

Q. Do you have your shorthand notes on that second meeting? A. 
My shorthand notes are very sketchy on that second meeting. 

(Receiving yellow papers.) 

Q. You never had them typed up, sir? A. It is my practice, Mr. 
Dietz, to make notes like these and keep them in untranscribed form until 
there is some occasidn, but this particular occasion, as you can See, there 
is only one page in issue. You recall we were there a couple of hours, So 
obviously this is very sketchy. 


Q. Do you have any shorthand notes as to what Dr. Womack said, 


his actual words, which you have paraphrased and concluded as, "he 
agreed"? A. Iam reading these over. I don't see anything in these notes on 
that point. 

Q. Did you read those shorthand notes over before you dictated this 
affidavit which you have subscribed, which we are considering here? A. Yes, 
put as to this part of it, of course, I was depending on my own recollections, 
because this was actually an outstanding part of the meeting when you and 
Mr. Womack were present with Mr. Farr and myself. 
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[Filed May 13, 1960] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


. MANUAL ENTERPRISES, INC., 
a body corporate 


. TRIM ENTERPRISES, INC., 
a body corporate 


. GRECIAN GUILD, 
a body corporate 
1318 - 14th Street, N.W., 
Washington, D. C. 


Plaintiffs 
vs. : Case No. 1450-'60 


ARTHUR E. SUMMERFIELD, 
Postmaster General of the 
United States Post Office 
Washington, D. C. 


Defendant : 


COMPLAINT FOR INJUNCTIVE RELIEF 


Plaintiffs, by their attorney, Stanley M. Dietz, complain of the 
defendant as follows: 
1. The amount in controversy exceeds $3,000.00, excluding in- 
terest and costs, and is within the general equity jurisdiction of this 
Court and Rule 65 of the Federal Rules of Civil Procedure. 
2. Plaintiff, Manual Enterprises, Inc. is a District of Columbia 
corporation, organized and existing under the laws of the District of Co- 
lumbia, and is engaged in the business of publishing a monthly magazine 
named "Manual," with a monthly distribution in of 25,000 issues, of which 
approximately 12,000 issues are circulated through the United States mail. 
"Manual" magazine sells for 50¢ per copy. 
3. Trim Enterprises, Inc. is a District of Columbia corporation, 
organized and existing under the laws of the District of Columbia, and is 
engaged in the business of publishing a bi-monthly magazine named "Trim", 
with a bi-monthly distribution of 25,000 issues, of which approximately 
12,000 issues are circulated through the United States mails. "Trim" 
sells for 50¢ per copy. 


iti it AAS DOD 
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4. Grecian Guild is a District of Columbia corporation, organ- 
ized and existing under the laws of the District of Columbia, and is engaged 
in the business of publishing a bi-monthly magazine named "Grecian Guild 
Pictorial,” with a bi-monthly distribution of 25,000 issues, of which approxi- 
mately 12,000 issues are circulated through the United States mails. "Gre- 
cian Guild Pictorial” sells for 50¢ a copy. 


5. The April issue of "Manual" is now in transit in the United 


States mail. The May issue of the magazine "Trim" is now in transit in 

the United States mail, and the next issue of said magazine for July, 1960 
will be placed in the United States mail in May of 1960. The May issue of 
the magazine "Grecian Guild Pictorial" is now in transit in the United 
States mail, and the bi-monthly issue for July, 1960 will be placed in transit 
in the United States mail during the month of May, 1960. 

6. The defendant, Arthur E. Summerfield and his Post Office De- 
partment officers, agents, servants, employees and attorneys have in the 
past harassed the plaintiffs by withholding from transit in the mail the 
plaintiffs’ magazines, declaring same to be obscene under the terms of 18 
U.S. Code 1461 (Postal Manual 124.31) and have threatened in the future to 
withhold from the mails plaintiffs’ magazines. The March and April issues 
of "Manual't magazine have unjustly and inequitably been withheld from the 
mails. The March and May issues of "Grecian Guild Pictorial" have been 
so unjustly and inequitably withheld from the mails. Upon receiving notice 
of the withholding from dispatching in the mails, the plaintiffs have the al- 
ternative to withdraw said issues from the Postal Department, then trucking 
same by interstate carriers, or appealing the action of the Post Office De- 
partment through administrative procedures. The costs. of transporting the 
withheld issues by interstate truckers is prohibitive to the plaintiffs. 

7. On April 21, 22, and 25, the plaintiffs attended administrative 
hearings in the Postal Department before the judicial officer of the Post 
Office Department, in which numerous exhibits were presented and testi- 
mony of both lay and expert witnesses was taken. The preponderance of the 
expert testimony showed that the magazines in question would not appeal to 


the prurient interest of the average normal person in the community, but 
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that said magazines would appeal to the prurient interest of the homosex- 
uals. The preponderance of the lay testimony showed that some|four ad- 
vertisers in the magazines, out of approximately sixty advertisers and 
contributors to the magazines would after numerous and persistent re- 
quests, deliver and sell photographs of male nudes to a purchaser. The 
lay testimony further showed that the plaintiffs had no knowledge of what 
said four advertisers were selling and that the plaintiffs, upon being in- 
formed that any of its advertisers or contributors had been convicted did 
delete from its magazines the works of said advertiser or contributor. 
Thereafter, on April 28, 1960, the Chief Judicial Officer of the Post Office 
Department entered a finding that the magazines of the plaintiffs were 


non-mailable under Title 18 U.S.C.1461, as being obscene and as giving 
information as to where, how, and from whom obscene materials may be 
obtained, which said finding of the Judicial Officer is contrary to the law 
of the United States as interpreted by the Supreme Court of the United 
States in numerous cases. 


The defendant's unlawful and inequitable actions aforesaid in 
withholding from the mails the plaintiffs' magazines are subjecting the 
plaintiffs to continuing and irreparable injury, which actions of the de- 
fendant should be immediately restricted and enjoined; failure to imme- 
diately restrict and enjoin the defendant will subject the plaintiffs to 
further irreparable injury and continuing deprivation of their lee of 
livelihood. All of the defendant's actions are calculated by the defendant 
to censor and harass plaintiffs and are a prior restraint designed to de- 
prive the plaintiffs of their rights under the First Amendment of] the 
Constitution of the United States of America. 

8. Copies of the plaintiffs' magazines are attached hereto as 
exhibits and included by reference herein to support the plaintiffs' 
allegations that said magazines are not obscene under the provisions of 
Title 18 U.S. Code 1461 (Postal Manual 124.31). 

9. No injury could result to the defendant or to the public through 
this Court's immediate restraining and enjoining the defendant's) unlawful 
and inequitable actions aforesaid. 
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WHEREFORE, the premises considered, plaintiffs pray the Court 
for the following relief: 

1. That defendant be restrained and enjoined pendente lite and 
permanently from withholding from dispatch through the mails of the plain- 
tiffs’ magazines pending the final decisions of the courts of competent 
jurisdiction. 

2. That plaintiffs have such other and further relief as to the Court 
is just and reasonable. 


/s/ Stanley M. Dietz 

| Attorney for Plaintiffs 
Manual Enterprises, Inc. 
Trim Enterprises, Inc. 
Grecian Guild 
1406 G Street, N. W. 
Washington, D. C. 


District of Columbia ) SS: 

Herman L. Womack, upon his oath, being first duly sworn accord- 
ing to law, deposes and says that he is President of Manual Enterprises, 
Inc., President of Trim Enterprises, Inc., President of Grecian Guild, that 
he is duly authorized to act by the Board of Directors of each of the afore- 
mentioned corporations, all being the plaintiffs herein, that he has read 
the foregoing complaint, that same contains a statement of the truth to the 
best of his knowledge, information and belief. 


| /s/ Herman L. Womack 


[Jurat May 12, 1960] 


[Filed May 13, 1960] 
MOTION FOR PRELIMINARY INJUNCTION 

NOW COMES the plaintiffs, by their attorney, Stanley M. Dietz, 
and moves the Court for an Order granting a Preliminary Writ of Injunc- 
tion against the defendant, Arthur E. Summerfield, Postmaster General of 
the United States, his officers, agents, servants, employees and attorneys 
from withholding from dispatching through the mails of plaintiffs’ maga- 
zines "Manual", "Trim," and "Grecian Guild Pictorial", pending this suit 
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and until further Order of the Court upon the grounds and in accordance 
with the prayers as set forth in the Complaint filed herein, namely that 
the defendant's unlawful and inequitable actions in withholding from dis- 
patching through the mail of plaintiffs' magazines based upon the! finding 
of April 28, 1960 by the Post Office Department Judicial Officer that said 
magazines are non-mailable under Title 18 U.S.C. 1461 are causing plain- 
tiffs to suffer immediate and irreparable injury, loss and damage. 
Defendant and the Public will suffer no prejudice or injury by the 
granting of this Motion. 


/s/ Stanley M. Dietz 
Attorney for Plaintiffs 
* x * * 


NOTICE 


To Arthur E. Summerfield 
Postmaster General of the United States Post Office, Washington, D.C. 


Please take notice that the Rules of this Court require that if you 
oppose the granting of this Motion, you, or your counsel, shall within five 
(5) days from the date of said service of a copy of the attached Motion upon 
you, or such further time as the Court may grant, or as the parties to this 
suit may agree upon, file in reply with the Clerk of this Court a statement 
of the points and authorities upon which you rely, and serve a copy thereof 
upon counsel for the plaintiffs. 

/s/ Stanley M. Dietz 
Attorney for Plaintiffs 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR PRELIMINARY INJUNCTION 
1. Roth v. United States, 354 U.S. 476, at page 489, Justice Bren- 

nan. The test of obscenity: 'Whether to the average person, applying 
contemporary community standards, the dominant theme of the material 
taken as a whole appeals to the prurient interest" page 502. At page 489, 
"The Hicklin test, judging obscenity by the effect of isolated passages 
upon the most susceptible persons, might well encompass material legit- 
imately treating with sex, and so it must be rejected as unconstitutionally 
restrictive of the freedoms of speech and press." At page 502, Justice 
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Harlan, "I agree with'the Court, of course, that the books must be judged 
as a whole and in relation to the normal adult reader." 

2. Sunshine 'Book v. Summerfield, 128 Fed. Supp. 564, 101 U.S. 
App. D. C. 358; 249 F. (2d) 114; 355 U.S. 372. 

3. Sunshine Book v. Summerfield, 95 U.S. App. D.C. 169, 221 
F. (2d) 42. 

4. One, Inc. v. Oleson, 241 F. (2d) 772; 355 U.S. 371. 

5. Smith v. California, 28 L.W. 4033. 


[Filed May 13, 1960] 


AFFIDAVIT OF HERMAN L. WOMACK IN SUPPORT OF 
MOTION FOR TEMPORARY INJUNCTION 


DISTRICT OF COLUMBIA ) ss: 


Herman L. Womack, upon his oath being first duly sworn accord- 
ing to law, deposes and says that he is President of Manual Enterprises, 


Inc., President of Trim Enterprises, Inc., President of Grecian Guild, 
that of the monthly distribution of "Manual Magazine" of approximately 
25,000 copies, approximately 755 are mailed directly to, subscribers, the 
palance are sold through the mails to newsdealers; that of the monthly 
distribution of "Trim Magazine" of approximately 25,000 copies, approxi- 
mately 825 are mailed directly to subscribers, the balance are sold 
through the mails to newsdealers; that of the monthly distribution of 
"Grecian Guild Pictorial Magazine" of approximately 25,000 copies, approxi- 
mately 785 are mailed directly to subscribers, the balance are sold through 
the mails to newsdealers. That the affiant has no way of knowing the nature 
of the purchasers of his magazines, does not now and never has known 
whether the purchasers of plaintiffs’ magazines are or are not homosexu- 
als and the affiant verily believes it would be impossible to ascertain 
whether or not the readers of plaintiffs' magazines are homosexuals. 

| /s/ Herman L. Womack 
[Jurat this 12th day of May 1960] 


[Filed May 19, 1960] 
MOTION FOR SUMMARY JUDGMENT 


Defendant by and through his attorney, the United States Attorney, 
moves this Court for summary judgment in his behalf upon grounds that 
there exists no genuine issue as to material fact and defendant is entitled 
to judgment as a matter of law. In support of this motion there jis filed 
herewith and incorporated herein by reference the record of proceedings 
conducted by the Post Office Department which consists of: 

1. The administrative file certified by the General| Counsel 
Post Office Department and marked as Government's Exhibit A; 

2. Joint exhibits 1 through 11 and Post Office Exhibits A 
through T, marked as Government's Exhibit B; 

3. Transcript of hearing before Post Office Department's 
Judicial Officer, pages 1 through 408, marked as Government's Exhibit C. 


STATEMENT OF MATERIAL FACTS UNDER LOCAL CIVIL RULE 9(1) 


The statement of material facts as to which the moving |party 
contends there is no genuine issue as required by Local Civil Rule 9(1) 
is the entire record of the administrative proceedings attached to this 
motion and made a part of it. The statement of facts set out in defendant's 
memorandum of points and authorities accompanying this motion is not 
intended to fulfill the requirements of the aforementioned rule but is only 
meant to be a summary of facts extracted from the record. 


/s/ Oliver Gasch | 
United States Attorney 


/s/ Edward P. Troxell 
Principal : sg 
Assistant United States Attorney 


‘ /s/ John F. Doyle 
Of counsel " Kaen - Assistant United States Attorney 


Saul J. Mindel, Esq. /s/ Robert J. Asman 
.. Post Office Department Assistant United States Attorney 


[Certificate of Service] 


[Filed May 24, 1960] 
ANSWER TO MOTION FOR SUMMARY JUDGMENT 


Now come the plaintiffs by and through their attorney and answers 


the motion for summary judgment herein as follows: 

1. The basis of the Post Office Judicial Officer's decision in brief 
is that the magazines in question would appeal to the prurient interest of a 
homosexual reader and would not appeal to the prurient interest of the aver- 
age, normal adult member of the community and therefore, are obscene, is 
in conflict with the decision of the United States Supreme Court in the case 
of Roth v. United States, and therefore should not be allowed to stand 
by this Court. 

2. The expert witnesses who testified at the Post Office Depart- 
ment hearing all stated that they were not experts in the field of body build- 
ing and weight lifting and physical culture and therefore their testimony 
must be limited by their own qualifications in that regard as they could not 
testify as to what interest persons other than homosexuals might have in 
the magazines in question. 

3. The affidavit submitted in support of the motion for preliminary 

- injunction herein clearly shows that no one is capable of stating who the 
purchasers of these magazines are, since they are mostly sold through news 
stands to the general public. 

4. Even if these magazines were purchased only by homosexuals 
they would fall under the protection of the First Amendment of the Consti- 
tution of the United States of America as set forth by the Supreme Court of 
the United States in the case of One, Inc. v. Oleson. 

5. The finding of the Judicial Officer of the Post Office Depart- 
ment that the magazines contained advertisements as to where, how, or 


from whom obscene material may be obtained is erroneous, since the pub- 
lishers of these magazines cannot be charged with knowledge of any type 
as to the nature of the materials sold by the advertisers under the ruling 
of the Supreme Court in Smith v. California. 

WHEREFORE, plaintiffs assert to the Court that defendants! 
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motion for summary judgment should be denied and plaintiffs' motion for 


temporary injunction should be granted as prayed therein. 


/s/ Stanley M. Dietz 
Attorney for Plaintiffs 
* * * * 


[Cerficiate of Service] 


[Filed June 8, 1960] 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


Now come the plaintiffs, by and through their attorney, and move 
this Court for summary judgment herein. 
Plaintiffs herein are publishers of magazines, copies of which 
are attached to the complaint herein, which plaintiffs pray the Court to 
include by reference in this Motion. This case presents four issues: 
1. Whether the magazines in question are obscene |within 
the literal meaning of Title 18, Section 1461, U. S. Code. 
2. Whether the magazines in question are obscene |within 
the literal meaning of Title 18, Section 1461, U. S. Code, as containing 
advertisements of where, how, from whom, and by what means obscene 
material may be obtained. 
3. Whether the Post Office by the procedures it employed 
exercised unconstitutional prior restraint upon the magazines in| issue. 
4, Whether Title 18, Section 1461, U. S. Code is or is not 
constitutional. 
So far as issues Numbers 1 and 4 are concerned, the statutory 
and constitutional questions coalesce. The Supreme Court in the Roth 
case, 354 U.S. 476, sustained pertinent Code Section 18 U.S. Code 1461 
prior to its Amendment on the ground that obscenity lies outside|the 
protection of the constitutional guarantees of the First Amendment. The 
Supreme Court, in that case, thoroughly defined "obscenity." The ambit 
of the statute, then, cannot constitutionally be broader than the Court's 
definition of obscenity. Of course, the statute is to be interpreted as 
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broadly as the Constituion allows. In the administrative hearing before the 
Post Office judicial officer, it was the magazines on trial. The affidavit of 
Herman L. Womack, in support of the motion for temporary injunction herein, 
must be considered in relation to the transcript of the proceedings held at 

the Post Office, and is included herein by reference for the Court's consid- 
eration in deciding this motion. In the Roth case, the Supreme Court de- 
fined obscenity in terms of what it is, and in terms of what it is not. The 
expression of ideas that have the "slightest redeeming social importance" 
was held by the Supreme Court to be constitutionally protected. To be ob- 
scene, these magazines must be empty of any ideas of even the slightest 
redeeming social importance. The Court must conclude that physique maga- 
zines, also. popularly termed body building magazines, have significant so- 
cial importance to a large segment of the population of the United States. 

The Supreme Court in Sunshine Book v. Summerfield, 355 U. S. 372, and 

in Mounts v. United States, 355 U.S. 180, and in One, Inc. v. Oleson, 355 

U. S. 371, has cited the Roth decision as its basis for reversing the lower 
courts. In the Roth decision, the prior law laid down in Regina v. Hicklin, 
L.R. 3, Q.B. 360, was discarded, and the test is no longer that which the 

Post Office argued through the judicial officer, i.e., that these magazines 
would appeal to the prurient interest of a particularly susceptibel group. 

No one is able to assert with definiteness whether or not purchasers of these 
magazines are exclusively members of a particularly susceptible group, i.e., 
homosexuals, as set forth in the affidavit of Herman L. Womack. Plaintiffs 
argue these magazines must be judged according to their effects upon nor- 
mal, healthy adults having applied contemporary community standards. 

This does not allow for a dissent in matters of taste even if the magazines 

in question could be considered as hateful to the prevailing climate of pub- 
lic opinion; they would still have constitutional protection of the First Amend- 
ment. The Supreme Court's negation of the Hicklin rule surely does not mean 
that a Gallop Poll must be conducted nor may we consider the possible effect 
upon children or emotionally disturbed readers, illiterates, etc. If these mag- 
azines would not appeal to the prurient interest of an average, normal, adult 
they are not obscene and are constitutionally protected. Photographs por- 


trayed in these magazines are not better, and no worse than those portrayed 
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in such leading magazines as Esquire, Gentry, Rogue, Duke, and Playboy 
magazines which the Post Office would not dare to argue are obscene. A 
salacious reader who might purchase one of these magazines from a book 
store is more likely to feel cheated than excited. But the effect of these 
magazines on such erratic or abnormal readers does not set the constitu- 
tional limit on freedom of speech and press. At the hearing before the 
judicial officer, counsel for the Post Office Department urged that the 
intent of the publisher should control. Actually, the intent of the |publisher 
is irrelevant herein, because it is the magazines themselves which the 
Court must base its decision upon, surrounding circumstances being ir- 
relevant. 
Regarding Point 3, the Post Office conducted an unconstitutional 
prior restraint on these magazines. It first held the magazines to be non- 
mailable without notice or hearing allowed the publisher and deprived the 
plaintiffs of the use of the mails. After pressure exerted by this Court, 
the Post Office Department held a time-consuming hearing, the product 
of which was an Order contrary to the established law of the United States, 
which Order based upon the grounds given could have been propounded with- 


out any hearing at all. This amounts to the most obnoxious and unconsti- 
tutional censorship. The principal effect of the administrative hearing at 
the Post Office Department is to delay action of this Court. The hearing 
examiner at the Post Office could not possibly qualify as an administra- 
tive expert. Plaintiffs assert that the Post Office has conducted/an ex 
parte administrative prior restraint treading upon an area of constitutional 
sensitivity apart from the substantive problems of determining whether or 


not the magazines are obscene. 
Referring to the second point of this argument upon consideration 
by this Court of the decision of the Supreme Court in Smith v. California, 
it is clear that no publisher is responsible for the unknown actions of its 
advertisers any more than any book dealer is responsible for the contents 
of books for sale from his shelf of which he knows not the content. In all 
cases arising under Title 18, Section 1461, U. S. Code as set forth in his 
concurring opinion in the Roth case, by Chief Justice Warren page 495, 
the important element is that these things be done knowingly. 
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Referring to the fourth point of this argument, appellant asserts 
that the 1958 Amendment 18 U.S.Code, Section 1461 is so vague and indef- 
inite that it does not meet the requirements of due process of the Fifth 
Amendment in that, as amended, the pertinent language: "Whosoever * * * 
knowingly causes to be delivered by mail according to the direction there- 
on, or in the place at which it is directed to be delivered by the person to 
whom it is addressed * * * ig meaningless. Further, plaintiffs argue 
that the entire civil procedure followed by the Post Office based upon a 
criminal statute raises doubts of constitutionality. The fragile foundation 
on which the Post Office action rests must be kept in mind, both in dealing 
with the substantive obscenity question involved and in determining the 
proper scope of judicial review. It is this Court's duty to defend substan - 
tive constitutional rights when attacked from 4 source itself of doubtful 
constitutional validity. There is lacking here the kind of specific legisla- 
tive direction to the administrative agency that in certain circumstances 


justifies judicial deference to administrative determinations. It is the 
magazines before thig Court that are on trial, not the publishers, although 


the Post Office has taken the contrary view, py at.empting to prohibit from 
| 


the mails any magazines in which Herman L. Womack has any interest 
since his conviction in this Court. Possibly the Post Office was not satis- 
fied with the judgment of this Court and it is attempting to assert sanctions 
for punishment upon Herman L. Womack exceeding this Court's judgment. 

| Respectfully submitted, 


| 
| /s/ stanley M. Dietz 
Attorney for Plaintiffs 


[Certificate of Service] 


So 


[Filed August 17, 1960] 
ORDER 


This case having come on for hearing upon plaintiffs’ motion for 


preliminary injunction and upon defendant's motion for summary judgment 
and plaintiffs’ cross-motion for summary judgment, and the Court having 
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considered said motions, opposition thereto, affidavits and exhibits filed 
therewith, the pleadings herein, and having heard argument in open court, and 
it appearing to the Court that the order of defendant, Postmaster General, 
_ complained of, was supported by substantial evidence and that the action of 
: defendant, Postmaster General, was not arbitrary or capricious; |and it fur- 


ther appearing to the Court that there exists no genuine issue as to material 
fact and defendant is entitled to judgment as a matter of law, it is by the 
Court this 17th day of August, 1960, 
ORDERED that plaintiffs' motion for preliminary injunction be and 
it is hereby denied, and it is 
FURTHER ORDERED that plaintiffs’ cross-motion for summary 
judgment be and it is hereby denied, and it is 
FURTHER ORDERED that defendant's motion for summary judg- 
ment be and it is hereby granted and that the complaint be and it is hereby 
dismissed. 


/s/ George L. Hart, Jr. 
UNITED STATES DISTRICT 


SEEN: 


/a/ Stanley M. Dietz 
ATTORNEY FOR PLAINTIFFS 


[Filed October 10, 1960] 
NOTICE OF APPEAL 
Notice is hereby given this 10th day of October, 1960, that Manual 

Enterprises, Inc.; Trim Enterprises, Inc.; Grecian Guild, a body corporate, 
hereby appeals to the United States Court of Appeals for the District of Co- 
lumbia from the judgment of this Court entered on the 17th day of| August, 
1960, in favor of defendant, Arthur E. Summerfield, etc. against said plain- 
tiff Manual Enterprises, Inc.; Trim Enterprises, Inc.; Grecian Guild, a 
body corporate. 


/s/ Stanley M. Dietz 
Attorney for Manual Enterprises, Inc. 
Trim Enterprises, Inc. 
[Mail Copies to: Grecian Guild, a body corporate 
Post Office 
U.S. Atty 
Justice Dept.] 


BRIEF. FOR APPELLEES 2 7 
United States Court of Appeals 


FOE THE DISTRICT OF. COLUMBIA CIBCUIT 
No, 16072 


Manan Enreareises, Ivc., 4 popy conroraTs, Tans ENTER- 
usES, INC.,; A) BODY CORPORATE, Grecian Guu, a BODY 


APPHAL FROM THE UNITED STAYHS DISTRIOT COURT FOR THA 
DISTRIOT OF COLUMBIA : 


United ‘States Court of Appeals 
Royctlie 
ie ot of Columbia Circute® . 


HL) FEB 1. 1961. 
frp yaaa: 
Sbarro aa 


No. 16072 
QUESTIONS PRESENTED 


| In the opinion of appellee, the following questions are 
presented: 

| 1. Whether appellants’ magazines are nonmailable matter 
within the purview of 18 U.S.C. § 1461 for the reason that 
they are obscene and for the further reason that they furnish 
information as to where and from whom obscene material may 
be obtained? 

| 2. Whether the procedure followed by appellee in with- 
holding appellants’ magazines from dispatch in the mail pend- 
ing an administrative. determination of their mailability 
amounts to an unconstitutional prior restraint? 


INDEX 


‘Counterstatement of the Case... 
The Hearing 
Statute Involved 
Summary of Argument. 
Argument: 
I, Appellants’ magazines are nonmailable within the purview 
of 18 U.S.C, § 1461 

A. Appellants’ magazines are nonmailable as they are 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16072 


Manvax ENTERPRISES, INC., A BODY CORPORATE, TRIM ENTER- 
PRISES, INC., A BODY CORPORATE, GRECIAN GUILD, A BODY 
CORPORATE, APPELLANTS 


v. 


Agraur E. SUMMERFIELD, Postmaster GENERAL OF THE 
Unrirep STATES, APPELLEE 


APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 11, 1960, appellants filed in District Court a com- 
plaint for injunctive relief and motions for a temporary re- 
straining order and preliminary injunction in which they 
sought to compel the Postmaster General to dispatch through 
the mails 255 copies of the April 1960 issue of Manual, 75 copies 
of the May 1960 issue of Trim, and 75 copies of the May 1960 
issue of Grecian Guild Pictorial. Civil Action No. 1082-60. 
These magazines were being withheld from dispatch by the 
Postmaster in Alexandria, Virginia as nonmailable matter 
within 18 U.S.C. § 1461. 

On April 13, 1960, a full hearing was held in District Court. 
Thereafter, that Court (Tamm, J.) entered an order denying 
appellants’ motions for preliminary and permanent injunction 
and remanding the case to the Post Office Department for a 
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final administrative adjudication as to whether the several 
magazines being withheld from dispatch were nonmailable 
within 18 U.S.C. § 1461. It was further provided that if the 
Department. did not act finally and fully in the matter by 
April 28, 1960, appellants would be permitted to seek further 
relief from the Court. 

On April 14, 1960, the General Counsel for the Post Office 
Department filed a complaint with the Judicial Officer alleging 
that the said magazines were nonmailable under 18 U.S.C. 
§1461. A hearing was had before the Judicial Officer under @ 
stipulation of the parties waiving the departmental rules of 
practice insofar as they require a hearing before a: hearing 
examiner. The hearing began‘on April 21, 1960, and was con- 
cluded on April 25, 1960. On April 28, 1960,. the Judicial 
Officer rendered a formal decision, holding the several issues 
of appellants’ magazines to be nonmailable under 18 U.S.C. 
§ 1461. It was held that they constituted obscene publications 
and that they provided information as to where, how and from 
whom obscene materials might be obtained. 

Thereafter, on May 13, 1960; appellants filed in District 
Court a complaint for injunctive relief together with a motion 
for a preliminary injunction. On May 19, 1960, appellee filed 
@ motion for summary judgment to which appellants filed an 
answer together with a cross-motion for summary judgment. 
A hearing was held and on August 17, 1960, the District Court 
granted appellee’s motion for summary judgment and denied 
appellants’ motion for preliminary injunction and.cross-motion. 
for summary judgment (Hart, J.). This appeal followed. 


THE HEARING 


On April 21, 1960, a hearing commenced in the Post Office 
Building, 12th Street and Pennsylvania Avenue, Washington, 
D.C. At the outset, 11 exhibits were received in evidence by 
stipulation (J.A. 3). These exhibits consisted of the maga- 
zines which appellee withheld from dispatch together with cer- 
tain copies of Fizeek magazine. It- was stipulated. that. the 
mailability of Fizeek would also be considered at.the hearing 
although it was not a party to the suit in District Court 
(J.A. 2). 
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Dr. Frank S. Caprio, a medical doctor specializing in psy- 
chiatry, was permitted to testify after stating his qualifications. 
(J.A. 3).. Pictures are an important form of sexual stimuli, 
and certain types of pictures will appeal to and excite only the 
homosexual (J.A. 4). Dr. Caprio testified that he found 
many such pictures in appellants’ magazines (J.A. 4). Spe- 
cifically, he identified certain pages of the April issue of Man- 
ual (J.A. 4, 5) which would have an exciting effect on male 
homosexuals. He explained in detail the reasons for his con- 
clusion in this regard (J.A. 5-8). 

He also explained the likely impact or effect of the pictures 
in the magazines and reasoned that the male models were 
posed in such fashion as to focus attention on their genitals or 
buttocks. The heightened emphasis thereof was provided by 
tight revealing coverings, the posture of the models, the con- 
trast in dress of the subjects of pictures on the same or opposite 
pages and by the overall context of the publication. Dr. 
Caprio also explained the sexual significance of certain 
fetishistic symbols frequently appearing in the pictures in 
appellants’ magazines, such as swords, chains, leather belts and 
boots, and similar inanimate articles. Dr. Caprio further testi- 
fied that the readers of the magazines would consist almost 
entirely of male homosexuals. Nevertheless, he was of the 
opinion that they would have an attraction for adolescent boys, 
whom he classified as borderline sexual cases but who after 
seeing pictures in this type of magazine, could be diverted into 
homosexual interests (J.A. 8-10).. He stated that this could 
cause lasting damage. 

Dr. Caprio testified that a person is not born a homosexual; 
that homosexuality is an acquired condition depending upon 
past experiences and sexual stimuli to which an individual is 
exposed. Pictures such as those found in appellants’ maga- 
zines could form part of this conditioning process (Tr. 39). 

The witness also testified in regard to his opinion concern- 
ing the contents of the other magazines which are the subject 
of this appeal (J.A. 10). He testified as to certain types of 
sexual deviation and in particular those involving “pictures of 
violence where an individual is threatening another male with 
a sword or an individual is pointing a gun or an individual 
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is whipping someone and he’s in the nude with just high leather 
Doots or an individual that is in chains” (J.A. 11). He was 
able to relate this deviation to pictures appearing in appel- 
lants’ magazines (J.A. 11-14). 

The importance of the context in which the pictures are 
found was also stressed. Dr. Caprio observed that it is “one 
thing” 4 see the picture of a nude male in a medical maga- 
zine, and quite another to have such a pitcure in a magazine 
such as appellants’ (Tr. 85). 

He stressed that the advertising itself in the magazines 
would excite the homosexual so that he would order the pic- 
tures advertised “to become sexually excited as the picture 
promises” (J.A. 25). By design, the publisher employs 
«|. gimmicks that homosexuals fall prey to and are suscep- 
tible to.” He defined “gimmick” in the context of his testi- 
mony as “sex exploitation” (J.A. 26). 

Dr. Caprio concluded that the dominant effect of appellants’ 
magazines Trim, Manual and Grecian Guild Pictorial is a sex- 
ually arousing appeal to the homosexual, to his prurient in- 
terest (J.A. 20). 

Upon cross-examination, Dr. Caprio stated that these maga- 
zines would not appeal to the prurient interest of the “average 
normal male” (Tr. 95). 

Dr. John R. Cavanaugh, a psychiatrist in private practice, 
was summoned as a witness by appellee. It was stipulated that 
he had examined the magazines in issue and that his testi- 
mony would be the same in all material respects as that of 
Dr. Caprio (Tr. 184). 

Dr. Joseph B. McGovern, a psychologist, was called as an 
expert witness and it was stipulated that he was qualified to 
testify (Tr. 124). This witness also testified that homosex- 
uality is an acquired—not an inherited—tendency and agreed 
that appellants’ magazines have a dominant appeal for homo- 
sexual males, with a special appeal to their prurient interest 
in sexual matters (J.A. 41). He stated that the magazines 
have no literary, scientific or educational value and that the 
appeal to pruriency therein goes substantially beyond custom- 
__ ary limits of candor and expression (J.A. 41). 


5 


Dr. McGovern testified that these magazines would. have 
a sexually arousing effect upon adolescent males and that 
they would develop an increased reliance on this type of ma- 
terial to stimulate them, which he agreed would lead the 
adolescents into homosexual patterns (J.A. 42). He testified, 
based upon research that he had done, that the intent of the 
publications was to arouse prurient interest in the individual 
(J.A. 4, 44). Dr. McGovern noted that the implied endorse- 
ments found in several issues of Grecian Guild Pictorial by a 
clergyman and a clinical psychologist were a built-in guilt- 
relieving mechanism provided by the publisher to prevent the 
reader from developing too much anxiety (J.A. 45). He testi- 
fied that these magazines would be sexually exciting to any 
person who would be inclined to buy them, and would include 
a large proportion of persons with sexual problems (Tr. 139). 
He defined them as homosexuals, whether overt or latent, and 
persons with problems relating to their masculinity and 
identity (Tr. 139). The average normal adult person would 
not buy this kind of magazine (Tr. 145). 

Appellants’ witnesses at the hearing were a psychiatrist 
and a psychotherapist. Their testimony was that appellants’ 
magazines did not have an attraction for the average normal 
male and that the pictures in the magazine would have a 
sexually arousing effect upon homosexuals. The main thrust 
of their testimony was that these magazines would not be 
sexually appealing to the average normal adult. 

Mr. Harry J. Simon, a Postal Inspector, testified to con- 
versations he had with Herman L. Womack, president of the 
appellant corporations (J.A. 60, 61). At this time, Womack’s 
attention was directed to the number of advertisers in his 
magazines who had been involved in criminal actions for using 
the mails in connection with obscene matter (J.A. 60). At 
a second meeting, Womack remarked that magazines of this 
type were purchased by homosexuals (J.A. 60). Womack ad- 
mitted he was sole owner of Continental Artists and that he 
was printing Grecian Guild Pictorial. Womack also owned 
Trim magazine (Tr. 268, 269). This witness stated that it 
is frequently the practice for an advertiser to send borderline 
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material in the earlier purchases, “but if you continue to pur- 
chase from some of these dealers, you are successful in obtain- 
ing the hard-core pictures” (Tr. 290). 

Exhibits were received at the hearing to substantiate the 
charge that appellants’ magazines furnish information where, 
how and from whom obscene materials may be obtained. The 
advertising in the magazines falls into three general categories 
as follows: (1) the “Directory” listings, (2) the display ad- 
vertisements, and (3) the advertising which is provided by 
the credit lines and laudatory comment accompanying the 
pictures which constitute the principal content of the maga- 
zines in issue. Each such picture is in effect a further display 
advertisement for the studio named. 

The physical evidence includes circulars mailed by various 
advertisers, pictures of nude males purchased from them by 
postal inspectors and private citizens, and photographs of nude 
males—many of them grossly pornographic—seized in police 
raids and turned over to the postal inspectors. Evidence of 
the pictures sold by one of the advertisers (Vulcan) was ob- 
tained indirectly, by purchase from Herman L. Womack, presi- 
dent of appellant corporations doing business under the name 
Continental Artists. 

Vulcan, Exhibits A, B, C. Circulars of Continental Artists 
were sent to test names of Postal Inspector Simon offering to 
sell the Vulcan booklet “Photographing Physiques.” This 
booklet features pictures of nude men and was received 
through official channels. 

De Zign, Exhibits D, E, F. Unsolicited circulars of this 
advertiser were sent to test names of Inspector Simon and 
were also forwarded to him by complaining members of the 
public. A set of photographs of nude males was obtained from 
the operator of De Zign by another postal inspector and for- 
warded to Inspector Simon. These photographs, which were 
also sold through the mails by De Zign, include at least three 
pictures of a model shown in the circular advertisement (Bill 
Sinclair, Exhibits F, F-4, F-5). 

Al Heinecke, Exhibit K. As a result of an advertisement in 
appellants’ magazine Trim, Postal Inspector Thomas Fay con- 
ducted test correspondence with Alfred J. Heinecke and re- 
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ceived from him photographs of nude boys showing their 
genitals. He also received circulars and catalogues which con- 
tained and offered to sell other photographs of nude young 
men displaying their genitals. Seized at a police raid were 
various sets of pictures of nude boys and individual large 
photographs of this nature. The two here in evidence—posed 
to emphasize the genitals—are of the same boy whose sample 
pictures were sent in response to the inquiries stemming from 
the advertisement in Trim. 

Bob Anthony, Togot, Exhibits L, M. Postal Inspector 
James F. Kenny accompanied New York police on a number 
of raids on dealers in pornography. One of the dealers op- 
erated as Bob Anthony and Togot and is listed in the Directory 
in appellants’ magazines. In addition to this material, In- 
spector Kenny obtained, through test correspondence, a set of 
photographs of a nude young man posed with a motorcycle, 
and circular advertisements. (Ex. L.) A large number of 
pornographic pictures—almost everyone showing homosexual 
acts—were taken on the raid, along with advertising circulars. 
(Ex. M.) 

Take One Studios, Exhibit N. When this dealer was raided 
numerous color slides and photographs were taken from him, 
all showing homosexual pornography. The circulars obtained 
in this raid include a form letter thanking prospective cus- 
tomers for the interest expressed in the dealer’s advertisement 
in appellants’ magazine Grecian Guild Pictorial. (Ex. N-4.) 

Minor Photography, Exhibit O. Advertisements and pic- 
tures belonging to this operator were turned over to Inspector 
Kenny through official channels by members of the public. 
Pictures seized in the raid on Minor Photography were of com- 
pletely naked males. 

Male Order, John Paignton, Exhibit Q. A private citizen, 
who appeared as a witness at the Post Office hearing, cor- 
responded with this dealer and turned over to the Postal Serv- 
ice mail resulting from it, which consists of suggestive adver- 
tising circulars and sets of photographs of nude men displaying 
their genitals. 

Evidence of the publisher’s awareness of the special market 
for the magazines is found in Exhibits G and P which was cor- 
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respondence conducted with suppliers of photographs for pub- 
ication and sale. In Womack’s letter (Exhibit G), he com- 

difference between ‘young’ and 
‘sexy’. Westley, if he has been photographed properly has the 
potential sex appeal and drawing power that is characteristic 
of so many of the Vulcan models. * * * In 1958, physique 
fans want their ‘truck driver types’ already cleaned up, 
showered and ready for bed. * * * Secondly, it is absolutely 
essential that the models have pretty faces and a personality 
not totally unrelated to sex appeal. * * *” 


STATUTE INVOLVED 


Title 18, United States Code, Section 1461 (1958 ed.) 
provides: 

Mailing obscene or crime-inciting matter —Every 
obscene, lewd, lascivious, indecent, filthy or vile article, 
matter, thing, device, or substance; and— 

Every article or thing designed, adapted, or intended 
for preventing conception or producing abortion, or for 
any indecent or immoral use; and 

Every article, instrument, substance, drug, medicine, 
or thing which is advertised or described in a manner 
calculated to lead another to use or apply it for pre- 
venting conception or producing abortion, or for any 
indecent or immoral purpose; and 

Every written or printed card, letter, circular, book, 
pamphlet, advertisement, or notice of any kind giving 
information, where, or how, or 
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where or by whom any 
the procuring or produ 
performed, or how or by 
be prevented or abortion 
unsealed; and 
Every paper, writing, advertisement, or representa- 
tion that any article, instrument, substance, drug, medi- 
cine, or thing may, or can, be used or applied for pre- 
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venting conception or producing abortion, or for any 
indecent or immoral purpose; and 

Every description calculated to induce or incite a per- 
son to so use or apply any such article, instrument, sub- 
stance, drug, medicine, or thing— 

Is declared to be nonmailable matter and shall not 
be conveyed in the mails or delivered from any post 
office or by any letter carrier. 

Whoever knowingly uses the mails for the mailing, 
carriage in the mails, or delivery of anything declared 
by this section to be nonmailable, or knowingly causes 
to be delivered by mail according to the direction there- 
on, or at the place at which it is directed to be delivered 
by the person to whom it is addressed, or knowingly 
takes any such thing from the mails for the purpose of 
circulating or disposing thereof, or of aiding in the 
circulation or disposition thereof, shall be fined not 
more than $5,000 or imprisoned not more than five 
years, or both, for the first such offense, and shall be 
fined not more than $10,000 or imprisoned not more 
than ten years, or both for each such offense thereafter. 


The term “indecent,” as used in this section includes 
matter of a character tending to incite arson, murder, 
or assassination. 


SUMMARY OF ARGUMENT 
I 


At the conclusion of the hearing, the judicial officer found 
that appellants’ magazines are obscene, lewd, lascivious and 
indecent. He also made a finding that they give information 
as to where, how and from whom obscene materials may be 
obtained. Both of these findings are amply supported by the 
record. And either finding is sufficient to render the maga- 
zines nonmailable within the purview of 18 U.S.C. § 1461. 


II 


It has been long recognized that the Post Office may deny 
access to the mails to matter deemed to be obscene. The rec- 
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ord in the instant case discloses that a full hearing was afforded 
appellants on the question of whether their magazines were 
nonmailable before a final determination was made in this re- 
gard. It isclear, then, that the procedure followed by appellee 
did not result in a prior restraint depriving appellants of the 
use of the mails. 

ARGUMENT 


I. Appellants’ magazines are nonmailable within the purview 
of 18 U.S.C. § 1461 

At the outset it should be noted that the judicial officer 
found that the magazines which are the subject of this appeal 
are obscene, lewd, lascivious and incident. He also made a 
finding that they give information as to where, how and from 
whom obscene materials may be obtained. Either of these 
findings is sufficient to render the magazines nonmailable 
within the purview of 18 U.S.C. § 1461. 

A. Appellants’ magazines are nonmailable na, they are ‘obscene, lewd, 

Appellants initially raise the question of whether their maga- 
zines are obscene within the “literal” meaning of 18 US.C. 
§ 1461. They contend that the “magazines must be judged 
according to their effects upon normal, healthy adults having 
applied contemporary community standards” (Br. 4-5).* 

The Supreme Court recently held that obscenity is not with- 
in the area of constitutionally protected speech or press. Roth 
v. United States, 354 US. 476 (1957). But an exact defini- 
tion of the word obscene has troubled the courts for many 
years.” Parmalee v. United States, 72 App. D.C. 203, 113 F. 
2d 729 (1940). In Roth, it was stated that “obscene material 
is material which deals with sex in a manner appealing to 
prurient in » 354 US. at 487. And it is “vital that the 
standards for judging obscenity safeguard the protection of 
freedom of speech and press for material which does not treat 


—— 

1 Appellants also contend (Br. 5) that the 1958 amendment to 18 U.S.C. 
§ 1461 “does not meet the requirements of due process of the Fifth Amend- 
ment.” This precise contention was rejected by this Court in Womack 
v. United States, infra (slip opinion p. 2). See appellants’ brief in No. 
15,749, p. 18. And see Collier v. United States, 288 F. 2d at 781. 

2 See also Womack v. United States, infra (slip opinion p. 3). 


sex in 8 manner appealing to prurient interest.” 354 U.S. at 
488. 

In Roth the test for obscenity was declared to be “whether 
to the average person, applying contemporary community 
standards, the dominant theme of the material taken as a 
whole appeals to prurient interest.”* 354 US. at 489. The 
question presented here, then, is the application of the “aver- 
age person” test to magazines, such as those of appellants, 
whose appeal is to a limited audience, 7.e., homosexuals. 

This Court was recently confronted with a similar situation. 
Womack v. United States, supra. Other courts have been 
confronted with the problem. See e.g., Klaw v. Schaffer, 151 
F. Supp. 534 (S.D.N-Y. 1957), affirmed, 251 F. 2d 615 (2d 
Cir. 1957), remanded to be dismissed as abated, 357 U.S. 346 
(1957). Cf. Collier v. United States, 283 F. 2d 780 (4th Cir. 
1960). 

In Roth, the Supreme Court perceived no significant differ- 
ence between the meaning of obscenity developed in the case 
law and the definition of the A.L.I. Model Penal Code, 
§ 207.10(2) (Tent. Draft No. 6, 1957), viz: 


“A thing is obscene if, considered as a whole, its pre- 
dominant appeal is to prurient interest, i.e., a shameful 
or morbid interest in nudity, sex, or excretion, and if it 
goes substantially beyond customary limits of candor 
in description or representation of such matters . . .” 


This definition is followed with the qualification (p.1): “Ob- 
scenity shall be judged with reference to ordinary adults, ex- 
cept that it shall be judged with reference to children or other 
specially susceptible audience if it appears from the character 
of the material or the circumstances of its dissemination to be 
specially designed for or directed to such an audience.” 

Thus, in applying the standard of obscenity to appellants’ 
magazines, one must consider the group of persons (homo- 
sexuals and other deviates) whom the material is likely to 
reach. United States v. Levine, 83 F. 2d 156, 157 (2nd Cir. 
1936). There can be no question that these magazines appeal 
to the prurient interest of such individuals. Indeed, their 


* This test for judging obscenity waz neither new nor novel. It had deen 
previously accepted by many courts. 854 U.S. at 489. 
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dominant theme is just such an appeal (J.A. 48; Tr. 94). 

The expert witnesses called by appeallants and appellee gen- 
erally agreed that the average normal adult would not buy 
appellants’ magazines nor would the magazines appeal to the 
prurient interest of such a person (Tr. 95; J.A. 50, 54). It 
was established that pictures are an important form of sexual 
stimuli, and that certain types of pictures will appeal to and 
excite only homosexuals (J.A. 4). It was clearly demon- 
strated that these magazines have a dominant appeal for 
homosexuals with a special appeal to their prurient interest 
(J.A. 41). Many pictures contained in appellants’ magazines 
were identified as the type which would excite only the homo- 
sexual (J.A.4). These were related to “homosexual masturba- 
tion fantasies” (J.A. 4). 

Dr. Caprio explained the likely impact or effect of the pic- 
tures in the magazines and reasoned that the male models were 
posed in such a fashion as to focus attention on their genitals 
or buttocks (J.A. 5-7). The emphasis was provided by tight 
revealing coverings, the posture of the models, the contrast 
in dress of the subjects on the same or opposite pages and by 
the overall context of the publication (J.A. 5-8). The sexual 
significance to homosexuals of certain symbols frequently ap- 
pearing in the magazines was explained. These were such 
items as swords, chains, leather belts and other inanimate 
articles (J.A. 10-12). They were related to certain homo- 
sexual deviations. 

Dr. McGovern concluded that the magazines have no lit- 
erary, scientific or educational value and the appeal to pruri- 
ency therein goes substantially beyond customary limits of 
candor and expression (J.A. 41). This witness stated that 
the magazines would stimulate homosexuals causing @ reac- 
tion “of overt behavior in accordance” with the individual 
personality and pathology (J.A. 42). He was able to conclude 
that the “only theme” of these magazines was one of arousing 
a prurient interest in the homosexual, the audience to whom 
they are directed (J.A. 48). 

The publisher, Herman L. Womack, has admitted that he 
knew that the purchasers of the magazines would be homo- 
sexuals (J.A. 63). He carried on mail order business in 


photographs and his recent conviction for selling photographs 
of nude men through the mails was affirmed by this Court. 
Womack v. United States, No. 15749 (D.C. Cir. 1961). -In 
evidence here, as in the criminal case, was a letter signed by 
Womack and sent to a business correspondent, in which he 
referred to a master mailing list as the “permanent sucker 
list.” See Exhibit P. In another letter (Exhibit G) Womack 
wrote: “[A model], if he has been photographed properly, has 
the potential sex appeal and drawing power that is character- 
istic of so many of the Vulcan models.” In the same letter 
he stated: “In 1958, physique fans want their truck driver 
types already cleaned up, showered and ready for bed.” The 
advertising in appellants’ magazines is also designed to at- 
tract homosexuals. Pictures sold by these advertisers are also 
of nude males. Cf. Womack v. United States, supra. 

Appellants’ magazines are not serious works and no conten- 
tion is made that the purpose is to educate or benefit people. 
Cf. Walker v. Popenoe, 80 U.S. App. D.C. 129, 149 F. 2d 511 
(1945). They are “utterly without redeeming social impor- 
tance.” Womack v. United States, supra (slip opinion p. 4). 
Cf. Collier v. United States, 283 F. 2d at 783. And the evi- 
dence adduced at the hearing clearly showed that they were 
distributed wholly for the purpose of “profitably pandering 
to the lewd and lascivious.” Lynch v. United States, 285 F. 
1*2 (7th Cir. 1922). 

It is clear from the expert testimony that the average per- 
son is not-part of the audience which buys and reads these 
magazines: Indeed, the magazines are not designed to reach 
such persons. Their appeal is to male homosexuals and, as to 
them, the dominant effect is an appeal to their prurient in- 
terest, “i.e., a shameful or morbid interest in nudity, sex * * * 
(going) substantially beyond customary limits of candor in 
description or representation of such matters.” 354 US. at 
487. See also Womack v. United States, supra. Cf. Klaw v. 
Schaffer, 151 F. Supp. at 539.* 


“It is to be noted that pubic hair may be plainly seen in certain photo- 
graphs contained in appellants’ magazines. (Exhibit 1, pages 2, 3, 18, 20, 
41; Exhibit 2, pages 3, 9, 10, 15, 19, 21, 30, 31, 34, 35; Exhibit 3, pages 6, 
11, 15, 20, 22, 24, 27, $2, $8,) It.is submitted that these photograpbs are 
outside “community standards” and “reflect a morbid interest in the nude, 
deyond any customary limit of candor.” Womack v. United States, supra. 
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B. Appellants’ magazines are nonmailable as they give information as to 
where and from whom obscene material may be obtained 

At the conclusion of the hearing, the judicial officer found 

” “magazines give information as to where, how. 

materials may be obtained in violation 

of 18 US.C. § 1461 as determined by the tenor of the adver- 

tisements and by the kind and nature of the pictures furnished 

pursuant thereto as disclosed by the evidence and exhibits in 

the record.”* Thus, the judicial officer concluded that obscene 

material could be obtained from the advertisers in appellants’ 
magazines. 

But there can be no question that the advertisements them- 
selves are addressed to the prurient (J.A. 25-27). Their whole 
tone “gives the leer that promises the customer some obscene 
pictures.” United States v. 

Cir. 1956). And as “long as 8 come-on is 

prurient, it makes no difference whether the advertised ma- 
terial itself is obscene or not.” Klaw v. Schaffer, 151 F. Supp. 
at 540. United States v. 1 ornick, supra.* Although the judi- 
cial officer did not expressly make such a finding in regard to 
the advertisements, nevertheless such a finding is amply sup- 
ported by the evidence and would independently support the 
postal stop order. Klawv. Schaffer, supra. 

In any event, the finding that appellants’ magazines “give 
information as to where, how and from whom obscene ma- 
terials may be obtained” is amply supported by the record. 
Appellants’ publisher, Herman L. Womack, was himself re- 
cently convicted of sending obscene photographs through the 
mail? Womack v. United States, supra. He operated this 


166 F. Supp. 308, 306 (S.D.N.Y. 1958). 

On December 8, 1960, an indictment was filed in District Court chars: 
ing Womack and Alfred J. Heinecke with conspiracy to send obscene 
matter through the mail. They were also charged in numerous counts 
of having sent sach matter through the mail. 
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business through a firm known as Continental Artists. Ex- 
hibits A & B were sent by this firm to a postal inspector offering 
to sell the Vulcan booklet Photographing Physiques (Exhibit 
C).* Further examples of the types of circulars and photo- 
graphs sent through the mails by Continental Artists are found 
in Exhibits H, I and J. 

Photographs of nude males were received through corre- 
- spondence with other firms and persons listed in appellants’ 
magazine such as Al Heinecke,’ Bob Anthony (Togot), Take 
One Studios, Minor Photography, and Male Order (John 
Paignton). Examples of “hard-core” pornography seized dur- 
ing police raids were also introduced into evidence. (Exhibits 
L,M,N andO.) . These exhibits were seized from persons and 
firms who are also listed in the directory appearing in appel- 
lants’ magazines.”° 


IL. The Procedure Followed By Appellee Did Not Result ina 
Prior Restraint Depriving Appellants of the Use of the 
Mails 


Appellants argue (Br. 5) that the “Post Offie Department 
conducted an unconstitutional prior restraint on these maga- 
zines.” It is contended that the magazines were first held “to. 


*The address of Vulcan Studio is listed in Exhibits 4 and 10. Examples 
of this studio's pictures are found in Exhibit 2 (Tr. 281). 

* Heinecke was convicted by a jury on January 2%, 1961, in District Court 
of a charge that he conspired with Womack to send obscene matter through 
the mail. He was also convicted of numerous charges of sending obscene 
matter through the mail. 

* It is also contended (Br. 6) that there is “no evidence that appellants 
knew any contributing photographer was advertising obscene matter” (Br. 
6). They apparently contend that “in all cases arising under Title 18, Sec- 
tion 1461 * * * the important element is that these things be done know- 
ingly.” They rely on Smith v. California, 361 U.S. 147 (1959). But that 
‘was a criminal case which held that a bookseller cannot be criminally liable 
in regard to an alleged obscene book without knowledge of its contents. 
This is a civil case and merely renders certain matter nonmailable. In 
any event, there is an abundance of evidence indicating that appellants’ 
publisher Herman L. Womack specifically knew that some of the adver- 
tisers were sending obscene matter through the mail. In addition, he has 
deen convicted of this very offense. 
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be nonmailable without notice or hearing allowed the publish- 
ers and deprived appellants of the use of the mails.” * 

It has been long recognized that Post Office Department may 
deny access to the mails to matter deemed to be obscene. 
Sunshine Book Company v. Summerfield, 101 U.S. App. DC. 
$58, 249 F. 2d 114 (1957), reversed, 355 US. 37222 Roth v. 
Goldman, 172 F. 24 788 (2nd Cir. 1949), cert. denied, 337 US. 
938. Anderson v. Patten, 247 F. 382 (S.D.N-Y. 1917). Of - 
course, an order barring matter from the mails as. obscene, 
without a hearing, is invalid. Walker v. Popenoe, supra. 

The record in the instant case discloses that a full hearing 
was had on the question of whether appellants’ magazines were 
nonmailable within the purview of 18 U.S.C. § 1461. In Sun- 
shine Book Company v. Summerfield the Court considered the 
problem of the possibility of a prior restraint in this type case. 
In this regard it stated as follows: * ** 


Nor do we see in the circumstances here a “prior re- 
straint” against which to inveigh. The statute declares 
certain matter to be nonmailable which “shall not be 
conveyed in the mails.” It may be supposed that the 


—_——— 

“The record indicates that the subject magazines were deposited at the 
Post Office in Alexandria, Virgina on March 25, 1960. On April 5 and 7, 
1960, appellants’ publisher, Herman L. Womack, was advised that the 
magazines were being “withheld from dispatch.” He was further advised 
that he could file a reply within 10 days. On April 11, 1960, a demand for 
a hearing was filed with the Judicial Officer, but appellants also instituted 
a suit in District Court on this date. On April 18, 1960, the District Court 
remanded the case to the Post Office Department for a final administrative 
adjudication as to whether the magazines being withheld from dispatch 
were nonmailable within 18 U.S.C. $1461. As a practical matter, the 

same result approved by this Court in 
eld, infra. There, the Department 
“withheld from dispatch.” This 


case. It is to be noted also that 
ously.” 249 F. 2d at 119. 


held the books not 
175 F. Supp. 488, 
494 (S.D.N.Y. 1959). 
3401 U.S. App. D.C. at 363, 249 F. 2d at 119. 
% See also concurring opinion of Judge Fahy. 
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Post Office Department is not bound to sit idly by if 
instruments of crime, proscribed as nonmailable, are 
nontheless offered for mailing. We may assume that 
the Department is not bound to permit the crime to be 
committed and only thereafter to proceed against one 
who mails the offending material. 
That case is dispositive of this issue in the instant appeal. 
Cf. Times Film Corp. v. City of Chicago, et al., 29 US.L. 
Week 4120 (January 23, 1961). 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ottver GascxH, 

United States Attorney. 

Cart W. BELcHEr, 

Donatp §. Surrx, 
Assistant United States Attorneys. 
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